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THE PRESIDENT'S MESSAGE AND APPEAL TO THE BAR 


By Jay W. SCovEL, President 
Of the Bar Association of the State of Kansas 


Due to the fact that only a small percentage of the members of the associa- 
tion was present Saturday morning, May 10th, I wish to express to all of you 
my thanks and appreciation for being elected your President. This is, indeed, 
a high honor and I appreciate it. However, I also realize it carries with it a 
great responsibility and particularly so at this time. 

As much as twenty years ago the Bar Association started discussing an im- 
provement in the method of selecting justices of the Supreme Court. For sev- 
eral years we urged the legislature to take some action. Finally in 1957 we 
were successful in having the legislature adopt a resolution, being S.C.R. No. 4 
whereby an improved method is to be submitted to the voters November 4th. 
Now that we have this project this far down the line, it is up to us to use our 
best efforts to have it carried on to a successful conclusion. While we will, of 
course, receive some assistance from laymen, naturally the ones most cognizant 
of the importance of this resolution are the lawyers. 

I am thoroughly convinced a great deal of education of the public is nec- 
essary to accomplish the adoption of this amendment. I am also thoroughly 
convinced that if the amendment is understood it will be adopted. Only a small 
portion of those who understand this amendment are or will be opposed to its 
adoption. It is our responsibility to see that the public is properly informed as 
to this amendment, how it will function and the reasons therefor. 

In addition to carrying to a successful conclusion a campaign for the adop- 
tion of this amendment, we have an opportunity to perform a very important 
public service. A little inquiry by you will probably disclose that in each com- 
munity only a very small percentage of the voters knows we ate to vote on 
three constitutional amendments, much less understand what they are all about. 
I have learned that to be true in Independence and have done a great deal to 
correct that situation. Each of you can do likewise. If the members of the bar 
will only take a little extra time to familiarize themselves with these three con- 
stitutional amendments, they can, without too much trouble, do a great deal 
to inform the public as to the meaning of these amendments. If you will con- 
tact the service clubs, the Farm Bureau, Grange, and other organizations in 
your respective communities and offer to go before them and explain the three 
constitutional amendments, you will find that you will be welcomed on pro- 
grams and be given an opportunity to explain all of the constitutional amend- 
ments. This offer should be made upon the basis of your willingness to inform 
the members of these organizations as to these three questions, not necessarily 
to influence them as to their vote. 

If these amendments are generally understood, they will all, in my opinion, 
be.adopted. I am thoroughly convinced it is within our power to accomplish 
that objective. I am hopeful you will all offer to perform this little public 
service in your respective communities. 
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NON-POLITICAL SELECTION OF JUSTICES* 


By Huco T. WEDELLT 
Of the Wichita, Kansas, Bar 


President Edison, Members of the Bar, I indeed would be remiss if I did not 
express my appreciation for the friendly requests that I state my views on the 
proposed constitutional amendment for the selection of supreme court justices 
_ on a non-political basis, and to prohibit their activity in politics. I am not un- 
mindful of the confidence implied or of the corresponding responsibility im- 
posed thereby. Surely such requests demand complete candor on my part. 
Probably I should promptly say I am not today representing the governor's 
Commission on Revision of our State Constitution, but, although I am chairman 
of its judiciary committee, I am speaking entirely on my own behalf. 

Permit me also to say at the outset that my only desire is first to be helpful, 
if I can be, in making our state Supreme Court an institution of maximum 
service to our people and second, to preserve to them the right of franchise in 
order that they may decide whether its justices shall be retained. This may not 
sound, or be, sensational. I am not interested in sensationalism but in realism. 
My only hope of being helpful to you, the court and its members, lies in a 
practical consideration of the court’s difficult tasks and the harmful effects 
thereon of our present political system of electing justices. 


I know at least some of you have given this subject considerable thought. 
Numerous comments, including those of some lawyers, however, unfortunately 
reveal that entirely too few people have given adequate consideration, if any, 
to the most vital aspect of the amendment, namely, the over-all practical, the 
harmful, effects on the supreme court of our present system of electing men 
on a political basis to administer justice. 

I assume you all know that many other states are today favorably consider- 
ing the same or a similar amendment. Much has therefore been written on the 
subject by able lawyers, judges of long experience and other recognized author- 
ities on government. 


Theoretical study of any subject is of course valuable, but no doubt we 
lawyers will readily agree that first-hand experience has been our most impres- 
sive teacher. I am inclined to agree with Patrick Henry’s early confession when 
he said: 

“I have but one lamp by which to guide my feet and that is the lamp of 

experience.” 
Now, obviously we have not all had exactly the same kinds of experience. I 
therefore am not unduly disturbed by the fact there is not complete agreement 
on all phases of this amendment. That was true in Missouri and California, 
which have adopted the same or a similar amendment. It is likewise true in 


*Part of the Annual Meeting discussions of Bar Association of the State of Kansas, at Topeka, May 10, 1958. 
tJustice of the Kansas Supreme Court BS July 1, 1935, | his voluntary retirement, January 10, 1955. 








356 The JOURNAL 


many other states which are presently moving in the same direction. After 
all, isn’t some disagreement quite normal? Moreover I think we will all agree 
there is no group in which men can get at least some kind of argument as 
readily as among lawyers. 


Let me make it clear that it surely is not my purpose to belittle any one who 
may disagree with conclusions I have reached. All I ask is that everyone here 
be willing to face facts, the effect of which he previously may not have ade- 
quately weighed. The important thing we lawyers especially should always 
remember is that respectable men can treat with respect those with whom 
they differ, if the difference is an honest one. 


BURDEN ON ADVOCATES OF AMENDMENT: A few of my friends 
have reminded me of a somewhat overworked, but correct, legal doctrine. It 
is that the burden of proof is on those who favor the amendment to show it is 
better than our present system of electing justices on a political basis. With 
that statement I readily agree—but frankly, I do not regard that as a heavy 
burden, provided each of us will insist, first, as lawyers should, on frankly 
admitting the inconsistencies, weaknesses and evils which actually inhere in 
our present political system, and second, provided each of us is also determined 
to discard that system if experience has shown it to be harmful to the exacting 
task of administering justice. 


THE PROPOSED AMENDMENT IS AN ATTACK ON A SYSTEM: It 
is an effort to eradicate at least the most glaring inconsistencies in it and the 
weaknesses and evils produced thereby. 


Surely it is not disloyalty, or even unfriendliness towards a court or its 
personnel, to believe that the process of administering justice may be served 
better by a different method of selecting the court’s personnel. Certainly that 
is true when the effort is expressly designed to render the labors of present 
and future justices less burdensome and more serviceable, first, to the public 
and second, to the legal profession. Probably I should tell you I would have 
welcomed this amendment in the public interest while a member of the court, 
and frequently so stated, both privately and publicly. 


Now, all of us of course recognize the need of political parties in the legis- 
lative and executive branches of government. They deal with political issues. 
That is their proper purpose and function. But I ask you sincerely, does anyone 
here honestly believe that politics is a sound basis upon which to elect men to 
dispense justice? I have yet to hear the first sound argument that it is and 
doubt that you have. In all candor, then, I again ask, why should anyone and 
especially lawyers insist on retaining a political system of appointing and elect- 
ing jusitices? In the first place, such a system burdens the court with the 
weaknesses and evils of politics, and second, as repeatedly demonstrated, it is 
not geared to reasonably insure that judicial fitness for the trust will be the 
primary consideration in an election. In my opinion, no judicial system can 
reasonably hope to carry both burdens and maintain the respect and confidence 
of our people, and certainly not of the legal profession. 
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NO POLITICAL ISSUES FOR JUSTICES: To begin with, our political 
system, as it pertains to election of jusitices, is wholly inconsistent on its face. 
Even laymen know and criticize us for the fact that justices, unlike candidates 
for governor or the legislature, do not run on political issues and that they do 
not properly pass on their wisdom or merits after election. 


And what is the practical effect of such a system? Why, it naturally makes 
justices active politicians for the obvious reason that the larger the party vote, 
the more certain is their election on its political ballot. 


WEAKNESSES AND EVILS OF POLITICS HARMFUL TO JUDICIAL 
PROCESS: I assume we all think we are realists, or at least hope to be. Very 
well, then we should realize that the inconsistencies, weaknesses and evils that 
inhere in our political system do not end with the mere election process as 
some men are inclined to assume. The truth is they actually only start there. 
Insofar as the judiciary is concerned, they become more harmful after election. 
There are party leaders who deserve to be highly commended for the fact that 
they recognize and respect the rightful position of justices of the supreme court. 
Unfortunately, however, they are not all so mindful or considerate. They make 
requests, if not actual demands, of justices for political assistance of various 
kinds and often at most inopportune times. Manifestly refusal of justices to 
respond favorably does not ingratiate them with such politicians. What is the 
practical result? Naturally, a justice does not desire to antagonize political 
leaders, especially those who have assisted him in his own campaigns. When 
justices yield to such solicitations most of them do so reluctantly and with the 
realization it may be at the expense of their best judicial service. Quite natur- 
ally, the plea of lack of time also becomes increasingly embarrassing if some 
other justice, or justices, freely accept such invitations. Surely that point re- 
quires no amplification. 

There are also many other requests, for services of a less obvious political 
nature, from friendly party members who desire to help a justice retain or 
improve his public contacts. A justice would indeed be naive if he didn’t know 
that such contacts are highly important in the prevention of successful opposi- 
tion in a political campaign. These various requests, or demands, are usually 
innocently made without understanding that the court is already overburdened 
with an unreasonably heavy work load. Such innocence, however, does not 
alter the plain fact that the over-all administration of justice would be sub- 
stantially improved if justices were relieved of most of these burdensome dis- 
tractions. I would be among the last of you to suggest that justices should iso- 
late themselves completely from all other activities and contacts with humanity. 
But there are valuable fields of human relations which are free from harmful 
impacts on the court. And even their selection must be exercised with care 
if official duty is not to be neglected. 


If we are realists we also know that the more even the strength of the two 
political parties becomes, the greater and more harmful political activity of 
justices will of necessity be. This fact has been forcefully demonstrated in 
many states. It was, and is, my firm belief that such time and energy can be 
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devoted far more profitably to the rendering of a proper decision in the next 
case rather than to the winning of the next election. If you’re a realist I might 
suggest that you remember these blunt truths the next time you are inclined 
to criticize an adverse decision or opinion. 


My good friends, I can assure you also that the inconsistencies, weaknesses 
and evils in our political system are not limited to those which inhere in our 
political election process or to the loss of time from judicial duty during and 
between elections. For politically minded justices there are many enticing 
pursuits. There are party platforms and legislative policies to be framed. 
Appointments of heads of departments, commissions, agencies and members 
thereof are to be made. Hundreds of others seek political appointments. Many 
are warmly contested. In spite of caution, political activities may, and fre- 
quently do, involve justices in political disputes with politicians, laymen and 
lawyers which leave personal wounds that are not readily healed. Political 
activities of justices in this and other states have been known to embroil them 
in bitter factional feuds of long duration even within their own political party. 


Let’s get down to brass tacks with one simple but penetrating question. Just 
how comfortable would you feel as a client about submitting your case to 
any judge or justice with whom you had been engaged in such controversies 
if your life’s earnings, your good name or your freedom were at stake? Or 
just how composed and effective would you be as a lawyer under the same 
circumstances? 


CONFIDENCE IN AND RESPECT FOR COURT INDISPENSABLE: I 
am convinced that respect for and confidence in the court by the public, includ- 
ing the legal profession, is not determined by a merely correct decision. If 
there is one place in all the world where a client or lawyer has a right to feel 
completely assured that he does not have one or two strikes against him per- 
sonally when he steps up to the plate, it is in a court of justice. Every lawyer 
here knows that without that sense of assurance he simply cannot deliver his 
best effort. 


I do not want to be misunderstood. 


Let me tell you frankly, that in my years of service on the court, I have 
known no justice who I think would deliberately do a wrong to any lawyer 
or client. My views are not based on corruption in the Kansas court. They 
are founded on opposition to a political system in which weaknesses and evils 
inhere, and will continue to inhere, which needlessly render the administration 
of justice more difficult and destroy respect and confidence in the court. Surely 
our concept of sound administration of justice has not degenerated to such a 
low level that we have no interest in improving the judicial process unless it 
be permeated with corruption and fraud. Lawyers realize that all judges are 
human beings. They know also that you do not change human nature and its 
frailities by adorning men with robes. What I am asking today is, why should 
any of us insist upon retaining a political system which not only opens the 
door to the evils of political activity by justices, but which by its very nature 
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encourages such practices as a means of strengthening his political organiza- 
tion? 

Another glaring defect in the present political system was dramatically 
revealed by an incident a little more than a year ago. That defect permitted 
a “blitz” change in the governorship and in the personnel of the supreme 
court by political manipulations. The spontaneous revulsion of our people 
against such a method of procedure was positive evidence of the respect in 
which our people desire to hold the governorship and their highest court. The 
adoption of the amendment would make such future political manipulation of 
the supreme court impossible. 


THE JUDICIAL CODE AND THE AMENDMENT: After all, it is the 
public which has the greatest stake in the amendment. The public interest will 
be best protected by a court completely divorced from politics, Nothing is so 
essential to the maintenance of our form of government as genuine respect 
and confidence of our people in their courts. The harmful effect of political 
activity by judges on the judicial system had become so alarming years ago 
that the National Bar Association was compelled to make an exhaustive survey 
of the subject, on a national basis. It was conducted by a group of recognized 
lawyers and distinguished judges of wide experience, together with the aid of 
other able civic-minded agencies. The long and studious survey resulted in the 
adoption of a Judicial Code of Ethics by the National Bar Association. It 
vigorously condemns participation in politics by all judges. It expressly states 
that political activities of judges inevitably raise suspicion and doubt in the 
public mind whether decisions of the courts are not warped by political bias. 

The Kansas Bar Association, as that of many other states, adopted that code. 
The code is realistic. It recognizes and plainly states that the code cannot be 
made applicable in a state like ours as long as a state retains the old political 
system of electing judges in which the condemned evils inhere. The intent and 
purpose of our proposed amendment is clear. It is to discard that political 
system. The bar association of Kansas has met the issue squarely by its adop- 
tion of the proposed amendment by a vote of more than five (5) to one (1). 
It has instructed its officers to exert their best efforts to obtain its adoption. 
Our state legislature has submitted the amendment to our people by the 
required two-thirds (2/3) majority of both branches of the legislature. In 
my opinion the public is deeply indebted to both the state bar association and 
to the Kansas legislature for their action in the public interest. 


ISSUE IS NOT PERFECTION BUT IMPROVEMENT: My friends, I do 
not content the proposed amendment is perfect. It is possible it might have 
been improved in some particulars, but frankly, I know of no completely perfect 
system of selecting judges of district courts or justices of the supreme court. 
It is highly doubtful that any perfect system ever will be devised. Surely, how- 
ever, no unbiased lawyer will contend the issue now is whether the amendment 
is perfect. The only practical issue is whether it is reasonable to believe it 
would be an improvement over our present political system. 


I am persuaded it offers substantial improvement. This is especially true if 
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we, the members of the legal profession, will take advantage of the honor the 
amendment confers and the opportunity it offers us to help furnish the public 
the best judicial service of which we are capable. 


HOW CAN WE DO IT? The practical key to that problem, it seems to me, 
lies, first, in putting the most capable, industrious and trustworthy men obtain- 
able on the court rather than to try to take unsatisfactory men off, and second, 
to make competent and faithful service the test of their retention. Concisely 
that is the essence of this amendment. 


SPECIALISTS IN THEIR FIELD: Isn’t it time we all remembered that 
justices are specialists as much as men in any other field? Can we imagine any 
successful business enterprise selecting a business executive, a city a manager, 
a university a president, a church a minister, or a highly recognized medical 
clinic a doctor, on the basis of politics? Or would we select a surgeon to 
perform a brain operation on our child on such an impractical and unsafe 
basis? Yet, that is exactly the system we now employ in electing men to 
perform the highly exacting task of administering justice. 


A LAWYER’S AMBITION: We all agree that every lawyer should have 
the right to aspire to become a supreme court justice if that be his ambition. 
Does that right, however, transcend the importance of providing the public 
with the soundest possible judicial system? Why should any candidate for the 
supreme court not be required to submit his qualifications to men who under- 
stand what is actually required for the performance of such an important trust? 
Frankly, we now leave it to many people who, when completely honest, freely 
admit they were entirely in the dark concerning the qualifications of any of 
the supreme court candidates. 


AMENDMENT IN THE PUBLIC INTEREST: Do men really desire to 
improve our judicial system when they deliberately try to prejudice the public 
against this amendment by saying its advocates think the people are not 
capable of voting? Does such old political technique have a proper place 
where the administration of justice is involved? No one has greater faith than 
I in the desire of the average Kansas voter to do what is right when he has 
been properly informed. But you and I know well that most people have not 
been, and probably never will be so informed, concerning supreme court jus- 
tices, as long as they can be induced to vote the easy way by simply voting for 
any name which appears on their favorite political ballot. 


A lawyer friend recently said quite sincerely: 


“Judge, the whole matter would be solved if lawyers were more active 
in educating the voters.” 


Oh how I wish the answer were that simple. No doubt we could all be far 
more active, but I seriously doubt that we ever will be sufficiently active to 
produce the desired practical results, as long as we retain our inconsistent and 
unsound system of electing men on a political basis to administer justice. Law- 
yers just know it doesn’t make sense. Some lawyers have rendered outstanding 
service. Some communication systems, some civic clubs and others also should 
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be commended for their public-spirited help. Nevertheless, election returns 
are dramatic evidence that all thes activities combined have been wholly in- 
adequate insofar as the untouched masses are concerned. This is especially true 
in centers of large population. 


In the primary election, which has been the decisive election in Kansas, if 
people vote at all, and unless by mere chance, happen to know a supreme court 
candidate personally, they ordinarily vote for the person whose name they have 
seen most often, or the name which is first on the ballot, or the person who 
resides nearest to their own home, or even for the candidate whose name they 
like best. His geographical location alone may be decisive. He may be the 
best or the worst qualified candidate of the lot. He may not be the choice 
of even one-third of those who actually voted. Nevertheless election records 
are undeniable proof that the winner of such a Republican primary, with only 
one exception, has become the Supreme Court justice. You and I also known 
that in the general election, the vote of the masses is ordinarily for the person 
whose name they find on their favorite party ticket and, often for the first 
time, after entering the voter’s booth. 


It has been said we have a right to assume all citizens will inquire from some 
one who knows the cadidates. That may be a good theory, but if they inquire 
at all they usually ask a member of their own political party. Ordinarily the 
answer, except from a comparatively small number of such people, is exceed- 
ingly definite. It is, vot’er straight! 


THE STATE NOMINATING COMMISSION. The amendment provides 
for a studious screening process by a statewise nominating commission. It is 
composed of thirteen persons, six laymen to be appointed by the Governor, 
one from each congressional district. The lawyers of each congressional dis- 
trict, and not merely by members of the state bar association as sometimes 
erroneously stated, will elect one of their numbers. The lawyers of the entire 
state will elect another lawyer to serve as chairman of the nominating commis- 
sion. In case of a supreme court vacancy, that commission will recommend to 
the Governor a panel of three men who the commission believes to be the best 
available men. From it the Governor is privileged to appoint his personal 
choice. In this manner a capable and trustworthy justice should be assured, 
irrespective of the Governor’s preference. 


OBJECTIONS TO AMENDMENT: Now I know some objections have 
been made to the amendment and they should not be brushed off. It, however, 
is my considered judgment they are secondary and not primary consideration, 
relative to the real objective of the amendment, namely, the public interest. 


CORPORATION CONTROL: It has been suggested by some who desire 
to retain the present political system that the nominating commission might 
be controlled by large corporations. That identical complaint has at times 
been even more vigorously made against our political system. If I believed the 
nominating commission would be controlled by selfish interests I would oppose 
it with all the power at my command. I, however, do not believe it will be 
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controlled by corporate interests any more than I believe it will be controlled 
by labor organizations or by any other large minority groups for their own 
interest. The same objection was made in other states which, like Missouri and 
California, adopted the same or a similar amendment. Their nominating com- 
missions have proven to be strikingly free from political and other sinister 
influence. 


IMPROVED JUDICIAL SERVICE: Most satisfying of all has been the fact 
that diligent inquiry, from most reliable sources, reveals that the standard of 
judicial service in such states has shown marked improvement, by both the 
newly selected members and by those retained from the old political system. 
Nothing can give a jurist such independence of thought and stability of judg- 
ment as the realization that he owes allegiance only to his oath of office and 
not to politicians or to any politically powerful groups in our society. 


THE MISSOURI RECORD: It is also noteworthy that in Missouri, a 
democratic state, the amendment has been in force since 1940, and not for 
only a few years as some opponents of the amendment have said. Of the fifteen 
judges appointed to the Circuit and Supreme Court since then, all except one, 
have been well received by the general public, including the overwhelming 
majority of the legal profession. The one circuit judge was defeated in the 
general election. Seven of the fifteen were Republicans and eight were Demo- 
crats. In 1955 a repeal measure was introduced in the House of the Missouri 
Legislature by early opponents of the amendment. It was promptly defeated 
2 to 1. It was not even considered in the Senate, where a much larger vote 
against repeal was assured. 


One other word about corporation lawyers may be pertinent. It is that there 
isn’t a handful of distinctly corporation lawyers in the state. Non-corporation 
lawyers constitute an overwhelming majority in Kansas. If we fail to elect 
capable and trustworthy lawyers to the nominating commission, whom can we 
blame except ourselves? 


By the way, I cannot resist also saying that I have yet to meet the first “so- 
called” corporation lawyer who would not welcome with open arms a chance 
to prosecute a good juicy damage action with adequate insurance coverage, and 
on a contingency fee basis, if he only had the opportunity. 


CHARACTER OF LAWYERS ON COMMISSION: I am persuaded no 
lawyer, elected to the nominating commission by Kansas lawyers, would recom- 
mend any man without ability and integrity for the supreme court. In fact, 
he could not afford to do so for the protection of his own appellate practice. 
It also is my considered judgment that every lawyer elected to the commission 
would regard such an expression of confidence by members of his own profes- 
sion as a distinct honor and that he would perform its duties with discriminating 
care. The amendment likewise naturally would result in lawyers generally 
taking a far greater pride in the court. They would realize that, for the first 
time, they had a real, a practical opportunity to help determine its quality and 
character. 
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POLITICS UNDER AMENDMENT: A few lawyers have suggested there 
would be as much politics under the amendment as there is now. I shall not 
labor the suggestion. It unjustifiably assumes that the lawyers you and I would 
elect to the nominating commission and that the Governor and that the 
Justices appointed would flagrantly violate not only the spirit of the amend- 
ment but its positive prohibitions. I cannot join in such an indictment. 


THE FREEZE ARGUMENT: Some quite vocal lawyers oppose the amend- 
ment on the theory it “will freeze” in office not only justices selected there- 
after, but also the present incumbents. Isn’t that an admission that, at least 
they believe, the present political system has not produced satisfactory justices? 
I shall return to the “Freeze” argument presently. In any event, shouldn't 
justices who render reasonably satisfactory and faithful service be retained in 
the public interest, whether originally selected under the new or the old 
systm? One of the primary purposes of the amendment is to determine their 
retention on the basis of their record of service instead of on their political 
prowess. 


However, returning to the subject of “freezing” justices in office, wouldn’t 
it be well to take a quick look at the “freezing record” under our present 
political system? How many of you lawyers have seriously undertaken to unseat 
incumbent justices? Oh, you needn’t raise your hands. Very few, if any. And 
this, in my opinion, has not been true because you always loved us all so dearly. 
The undisputed record shows that only four incumbents have been defeated in 
a primary election in the last half century, none since 1922, and only one 
incumbent has even had primary opposition since 1940. It would seem quite 
doubtful that such a “deep freeze” could be excelled, if equaled, under any 
amendment. 


AMENDMENT NOT UNDEMOCRATIC AND DOES NOT DENY 
RIGHT OF FRANCHISE: It also has been rather vigorously proclaimed, 
first, that the present political system guarantees election of justices under a 
democratic system and by majority vote and, second, that the amendment 
deprives the voters of their franchise. Are those statements accurate and prac- 
tically sound? Isn’t the public likely to be misled thereby? In the first place, 
we have seen that for all practical purposes the election of justices actually has 
been determined in the primary election in Kansas and then often not even by 
a majority of the small vote cast. In fact, many justices are not nominated by 
the people at all. Since 1908, a period of a half century, 40 percent of our 
justices have been appointed to the supreme court by the governor and, mark 
you, all on strictly partisan political lines and without the need of confirma- 
tion by anyone. You and I know that for all practical purposes those appoint- 
ments have resulted in a “deep freeze” as appointed incumbents rarely have 
had primary opposition. 

Now, it is true the amendment does eliminate the primary election with 
its proven weaknesses. For it, the amendment substitutes the state nominating 
commission, which can be made about as representative and serviceable as we 
lawyers and the governor are willing to make it. Certainly it is a far more 
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democratic method than the governor’s present unfettered political appointive 
power. Besides, the amendment properly diminishes the present extensive 
control of the judiciary by the executive branch of government. The amend- 
ment does not deny, but grants lawyers a new privilege of selecting a majority 
of the nominating commission. The amendment also reserves to all the people 
the right to vote every two years whether justices shall be retained. That 
includes present incumbents as well as those who would be selected pursuant 
to the amendment. I submit the amendment cannot fairly be said to dis- 
franchise the people. In adidtion, their vote under the amendment would be 
exercised on a non-political basis and on the incumbent's record of service 
rather than on political considerations. 


AMENDMENT WOULD ENCOURAGE JUDICIAL SERVICE: There 
is another consideration of paramount importance. It is, that the amendment 
obviously would induce a larger number of our most able, industrious, con- 
scientious and judicially-minded lawyers to accept positions of trust on the court 
since it would be divorced from politics. They are not politically-minded and 
have no flare for politics, but would grace the court with distinction and 
honor. It seems to me the public is entitled to the service of men of such 
stature. 


It has been suggested we have had a good court. It is true we have been 
fortunate in having some able and consecrated justices in spite of our political 
system. And we still have. But are we wise or safe in resting on our laurels 
of some good fortune or should our concern be with an improved system 
which would have been tremendously helpful to all who have ever served 
and will be to all who serve now and in the future? 


AMENDMENT SOUND PROTECTION: May I further remind you, as 
lawyers, that amendment of constitutions requires consideration of possible 
changing, as well as existing conditions. Kansas has been blessed with citizens 
of unusual stability and loyalty to its institutions. Some states, however, have 
experienced not only periods of serious economic distress, but of strong resent- 
ment against government. At such times irresponsible but clever men have 
been known to be elected to positions of power. Courts often have been the 
last protector of the public interest. It is well to remember that the proposed 
amendment is sound insurance against the possible election of irresponsible 
men to the court, in both normal times and in periods of emotional strain. 


Other aspects of our subject could be considered with merit if time allowed. 
Permit me to thank you for your splendid attention. Let me conclude by 
saying, it is not perfection but improvement with which realists are concerned. 


With due respect to some of my good friends, and I mean good friends, 
who may hold a contrary view, I am obliged, in complete honesty, to say that 
studious consideration has persuaded me that the proposed amendment is the 
best combination of an appointive and elective system yet devised. In my 
opinion, it would constitute the most effective single advancement in our 
judicial system since statehood. 
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CIVIL APPEALS IN KANSAS 


By WALTER J. KENNEDY* 
Of the El Dorado, Kansas, Bar 


One of the many perplexing problems facing the young attorney is, how does 
one appeal a normal civil case to the supreme court from a district court? It is 
very easy to become so engrossed in the substantive law of the case on appeal 
that one unwittingly impales himself on the horns of the dilemma of appellate 
procedure. This article is an attempt to remove those horns, or at least to dull 
their points. 

JURISDICTION OF SUPREME COURT 


It would appear that the first and fundamental question to answer is, does 
the supreme court have jurisdiction of the matter which one wishes to appeal? 
The basic jurisdictional statutes are G. S. 1949, 60-3302, 3303. 

The first of these acts provides as follows: 

“The supreme court may reverse, vacate or modify any of the following orders 
of the district court . . . First—A final order. Second—An order that . . . sus- 
tains or overrules a demurrer. Third—An order that involves the merits of an 
action . . .” (Only those portions of the act are set forth which give rise to the 
vast majority of appeals.) 


The second of the above statutes provides as follows: 


“A final order which may be vacated, modified or reversed as provided in this 
article is an order affecting a substantial right in an action, when such order in 
effect determines the action and prevents a judgment . . . No appeal shall be 
had or taken to the Supreme Court in any civil action for the recovery of money 
unless the amount or value in controversy, exclusive of costs, shall exceed one 
hundred dollars . . .” 

Thus, the first portion of 3303 defines the words “Final order” as set forth in 
3302, while the second portion sets the ridiculously low jurisdictional amount. 
(This monetary limit is undoubtedly a prime factor in causing the deluge of 
our Supreme Court with appeals. For a full discussion of the deluge problem 
see 26 Journal BAK 190 (1957). 


FINAL ORDER 


The words “final order” are defined in the statute in general terms. But what 
specific pleading is a “final order”? One of the more common pleadings which 
causes this problem to arise is the motion to strike based upon G. S. 1949, 
60-741. Two recent cases illustrate his problem. 

In White v. Thompson, 181 Kan. 485, 312 P.2d 612 (1957), the plaintiff 
brought an action under the Federal Employers Liability Act for damages. The 
defendant pleaded an affirmative defense. The plaintiff moved to strike this 
defense. The motion was sustained. The defendant appealed. The court held 
that the striking of such a defense is certainly a final order since to deprive one 
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of his defense is certainly to affect “a substantial right” and “determines the 
action.” 


Where the motion does not take away a substantial part of a pleading, it is 
not a final order and is not appealable. Sherk v. Sherk, 181 Kan. 297, 310 
P.2d 899 (1958). As this latter case illustrates, the parties cannot make an 
appealable order out of a non-appealable one by not raising the issue. Since this 
involves a question of jurisdiction of the subject matter, a non-waivable facet 
of a case, the court may itself raise the question and dismiss an appeal if it finds 
the order not a final one. 


For a complete and exhaustive list of final and non-final order cases, see the 
annotations to G. S. 1949, 60-3303. 


DEMURRERS 


Demurrers to pleadings are appealable orders by the express mandate of the 
statute. Standard Steel Works v. Crutcher-Rolfs-Cummings, Inc., 176 Kan. 
121, 269 P.2d 402 (1954); Bringle v. Sale Township, 127 Kan. 115, 272 
Pac. 126 (1928). 

The word “demurrer” includes demurrers to the evidence. Henderson v. 
National Mutual Casualty Co., 166 Kan. 576, 203 P.2d 250 (1949). 


MOTION FOR NEW TRIAL 


All trial errors and irregularities must be shown by the record to have been 
presented to the trial court on a motion for a new trial before the supreme court 
will consider them. Examples of such errors are contained in the following 
cases: Boggs v. City of Augusta, 180 Kan. 831, 308 P.2d 72 (1957) (Re- 
quested instructions); Place v. Kansas State Highway Commission, 174 Kan. 
296, 255 P.2d 1004 (1953) (Extent of cross examination); Tucker v. Hankey, 
173 Kan. 593, 250 P.2d 784 (1952) (admission of evidence). 


A motion for a new trial is not necessary prior to an appeal if the appeal is 
purely on a question of law. Thus, none is necessary for an appeal from a de- 
murrer, Earlywine v. Railroad, 43 Kan. 746, 23 Pac. 940 (1890), or from a 
demurrer to the evidence, Stinson v. McConnell, 160 Kan. 1, 159 P.2d 406 
(1945), or from a judgment rendered on a stipulated set of facts, Colyer v. 
Woods, 178 Kan. 5, 283 P.2d 398 (1955). 


NOTICE OF APPEAL 


As a further condition precedent to an appeal, one must file a notice of 
appeal with the clerk of the district court where the trial was had, serve a copy 
of the notice on all adverse parties or their attorneys, and prove that the service 
of the copy of said notice was made, G. S. 1949, 60-3306. 


The appeal notice need not be filed prior to service on the adverse party. 
Klema v. Herbel, 156 Kan. 633, 135 P.2d 557 (1943). (Note, however, that 
this case has been overruled for other reasons. Peoples State Bank v. Parr, 162 
Kan. 461, 177 P.2d 722 (1947).) 
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Who is an “adverse party”? The principal defendant in a garnishment action, 
ie., the debtor, is an adverse party. Bennett v. Conrady, 181 Kan. 934, 317 
P.2d 410 (1957); Protzman v. Palmer, 155 Kan. 240, 124, P.2d 455 (1942). 
More generally such a party is defined as a party to the litigation, to whose 
interest it is that the judgment of the trial court be upheld, and who is interested 
in opposing the relief sought by the appellant. White v. Central Mutual Ins. 
Co., 149 Kan. 610, 88 P.2d 1041 (1939). 

The notice must be specific as to the supposed errors committed by the trial 
court. An appeal taken only from “orders, rulings and decisions” is not specific 
enough and the alleged errors will not be considered on appeal. Hill v. Lake, 
182 Kan. 127, 318 P.2d 1050 (1957); Pennington v. Kansas Turnpike Au- 
thority, 180 Kan. 638, 305 P.2d 849 (1957). If a motion for a new trial was 
filed, the notice must include the ruling on that motion if trial errors are to be 
presented. Brennen v. Dennis, 143 Kan. 919, 57 P.2d 431 (1936). 

How does one prove service of a copy of the notice on the adverse parties? 
There are three methods if the party or his attorneys of record reside in the state. 
First, by filing an affidavit of service as specifically provided by G. S. 1949, 
60-3306. Second, by getting an acknowledgment of service in writing signed 
by the appellee or his attorney of record, the acknowledgment waiving an 
affidavit. Wollard v. Peterson, 143 Kan. 566, 56 P.2d 476 (1936). Third, by 
getting an acknowledgment by the appellee or his attorney of record by signing 
and returning to the sender a registered mail receipt card acknowledging a 
receipt of such notice thereon. Von Der Heiden v. Williams Estate, 162 Kan. 
233, 175 P.2d 117 (1946). These three methods are confirmed in Polzin v. 
National Cooperative Refinery Association, 180 Kan. 178, 302 P.2d 1003 
(1956). 

If service cannot be had within the state, service may be made by a notice 
properly addressed to the party or his attorney of record at their places of resi- 
dence. If the address is not known, an affidavit attached to the notice as filed 
and stating that fact is enough. G. S. 1949, 60-3306. 


TIME TO APPEAL 

Appeals must be perfected within two months from the date of the judgment 
or order from which the appeal is taken. G. S. 1949, 60-3309. 

The computation of time statute, G. S. 1949, 60-3819, applies to the time 
for appeals. Hinshaw v. Hinshaw, 166 Kan. 481, 203 P.2d 201 (1949). 

An unnecessary motion for a new trial cannot be used to extend the time for 
appeal. Rollins v. Kansas City, 160 Kan. 425, 163 P.2d 630 (1945). 

If the appeal is perfected in time from the appealable order, any prior ruling 
of the court, even though made prior to the two month appeal time, is reversible 
by the supreme court. G. S. 1957, Supp. 60-3314a; Western Shale Products 
Co. v. City of Fort Scott, 175 Kan. 643, 266 P.2d 327 (1954). 

TRANSCRIPT 


If a transcript is desired for a complete record, it shall be supplied by the 
appellant and filed with the clerk of the district court in ample time to allow 
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the other party to examine it. Crowder v. Lindleigh 175 Kan. 671, 265 P.2d 
851 (1954); Mathews v. Jackson, 176 Kan. 397, 271 P.2d 798 (1954). 

Without an official transcript, the supreme court cannot review questions 
which depend on evidence. Barker v. Chicago R. I. & Pac. Ry. Co., 158 Kan. 
549, 148 P.2d 493 (1944). 

A partial transcript will usually not suffice as to questions of evidence. Mer- 
cer v. Kirkwood, 147 Kan. 637, 77 P.2d 929 (1938). See G. S. 1949, 60-3311. 
It is possible that a partial transcript will suffice, as where a demurrer to the 
evidence is sustained and the plaintiff gets a transcript of only his favorable 
testimony, since that is the only evidence considered on appeal at all events. 
Hodges v. Phoenix Mutual Life Ins. Co., 174 Kan. 282, 255 P.2d 627 (1953). 
However, the appellant acts at his peril in not getting a complete transcript. 
Barker v. Chicago R. I. & Pac. Ry. Co., supra. 


ABSTRACT OF RECORD 


The abstract of the record must contain all of the necessary portions of the 
record for a review of alleged errors. If none of the evidence is abstracted, the 
court proceeds upon the theory that all findings of fact are supported by sub- 
stantial evidence. Eurton v. State Corporation Commission, 182 Kan. 116, 319 
P.2d 174 (1957). 

If challenged instructions are not abstracted they are not subject to review. 
Beye v. Andres, 179 Kan. 502, 296 P.2d 1049 (1956). The court has warned 
that in extreme cases, an insufficient abstract may result in dismissal of the 
appeal. Boggs v. City of Augusta, 180 Kan. 831, 308 P.2d 72 (1958). 


If no transcript of evidence is necessary, the appellant must serve his abstract 
on the appellee within forty days after the notice of appeal is filed with the clerk 
of the district court. If evidence is necessary, the time is four months, G. S. 
1949, 60-3312; G. S. 1949, 60-3826, Rule No. 8. 


If the appellee considers the abstract insufficient, he may within 30 days after 
receipt of appellant’s abstract, file a counter abstract with the clerk of the Su- 
preme Court, G. S. 1949, 60-3312. However, the appellee does not have the 
burden of supplying a record that sustains appellant’s specifications of error. 
Beye v. Andres, supra. 

The abstract must contain specification of errors, separately stated and num- 
bered. G. S. 1949, 60-3826, Rule No. 5. The failure to include these may result 
in dismissal of one’s appeal. North American Finance Co. v. Circle-B, Inc., 180 
Kan. 34, 299 P.2d 576 (1956). 

The overruling of the motion for new trial must be specified as error if trial 
errors are to be reviewed. Reger v. Sours, 181 Kan. 423, 311 P.2d 996 (1957). 


The specification must be specific. A statement that the court erred in its 
judgments presents nothing for review. McIntyre v. Dickenson, 180 Kan. 710, 
307 P.2d 1068 (1957). 


The abstract must refer to the page of the transcript where the testimony can 
be found. G. S. 1949, 60-3826, Rule No. 5. 
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The abstract must be indexed. It must conclude with the statement that 
“The foregoing is a true and correct abstract (or counter abstract) of the récord 
in the above entitled case.” G. S. 1949, 60-3826, Rule No. 5. 


The cost of printing shall be taxed as costs if claimed under supreme court 
rule 18. See G. S. 1949, 60-3826, Rule No. 5. 


BRIEFS 


All briefs must be printed, contain a table of cases and have citations to 
official reports if official reports are published. 

The appellant’s brief must contain the following: (1) A statement of nature 
of action; (2) A statement of question involved; (3) Statement of facts; 
(4) Argument; and (5) Any necessary maps or sketches. 

The brief for the appellee must contain: (1) Any challenge of appellant’s 
right to be heard; (2) Any additional facts; and, (3) Discussions of alleged 
errors and citations. (See G. S. 1949, 60-3826, Rule No. 6) 


The appellant’s brief shall be served on opposing counsel at least forty days 
before the time set for hearing, and at least ten days before the hearing, twenty 
copies shall be filed with the clerk of the supreme court. The appellee shall 
serve his brief upon the opposing counsel at least ten days before hearing and 
shall before that time file twenty copies with the clerk of the supreme court. 
G. S. 1949, 60-3826, Rule No. 8. 


Although the supreme court may allow late filing of briefs and abstracts, if 
no prejudice results, why take a chance? Schulte v. Westborough, Inc., 163 
Kan. 111, 180 P.2d 278 (1947). 


CONTINUANCES; MOTION FOR REHEARING 


Continuances will not be granted upon stipulation of parties, but only upon 
motion setting forth reasons which the court shall find sufficient. G. S. 1949, 
60-3826, Rule No. 10. 


A motion for rehearing may be filed within twenty days after the decision, 
a copy being furnished to opposing counsel. G. S. 1949, 60-3826, Rule No. 16. 
CONCLUSION 


This article is not intended to be exhaustive of the subject. It is hoped that 
it can serve as a minimal framework in the taking of appeals. 
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TRIALS OF AMERICAN TROOPS BY FOREIGN COURTS 


By JAMES H. REXROAD 
Of the Hutchinson, Kansas, Bar 


Several months ago trial by Japanese authorities of an American soldier 
named Girard caused considerable comment in the United States, especially 
concerning the right of foreign courts to try our American troops for offenses 
committed in their countries. 


Based upon The Schooner Exchange v. McFaddon case, 7 Cranch 116 
(1812), paragraph 12 of our Manual for Courts-martial provides in part: 

“Under international law, jurisdiction over members of the armed forces of the 

United States or other sovereign who commit offenses in the territory of a friendly 

foreign state in which the visiting armed force is by consent quartered or in pas- 

sage remains in the visiting sovereign. This is an incident of sovereignty which 

may be —_— by the visiting sovereign and is not a right of the individual 
concerned.” 


In the Schooner Exchange case, a French warship had entered our Phila- 
delphia port because of storms at sea. While the ship was there, a libel was 
instituted against it with the claimants alleging they were the former owners 
and that said ship had been forcibly and wrongfully seized by the French gov- 
ernment. Our Supreme Court dismissed the libel saying that since this public- 
armed ship of a foreign sovereign with whom we were at peace entered an 
American port open to her, she must be considered as having come into United 
States territory under an implied promise that while here and acting in a friendly 
manner she would be exempt from the jurisdiction of this country. 


However, several authorities contend there is no such clearcut rule of im- 
munity in international law as set forth by the courts-martial manual and point 
out that the Schooner Exchange case did not particularly concern jurisdiction 
over members of the ship’s crew who had committed criminal offenses in this 
country, but that the issue was whether a friendly foreign warship was immune 
from attachment by one claiming to be its owner (53 Col. L.R. 1091). In fact 
the Supreme Court of Canada has determined that, in absence of an agreement, 
there is no general immunity from local criminal jurisdiction for American 
troops stationed in that country (4 D.L.R. 11). 


Several years ago the United States entered into written agreements with 
various NATO countries and with Japan concerning this question (see Agree- 
ment Regarding Status of Forces of Parties to the North Atlantic Treaty, 99 
Cong. Rec. 9024-70; 32 Halsbury’s Statutes of England 984; Security Treaty 
between the U. S. and Japan, 29 Sept. 53). 


Substantially it was decided: 


(a) We would retain exclusive jurisdiction over our troops with respect to 
offenses punishable by our laws but not made punishable by the laws of that 
foreign country; and in turn, that foreign country would have exclusive juris- 
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diction over our troops for violation of laws of that country which offenses were 
not violations of our own laws. 


(b) Concurrent jurisdiction would be had over most other offenses pun- 
ishable by the laws of both countries, with a primary right to exercise jurisdic- 
tion in the sending state over a member of its forces or of a civilian component 
in relation to: Offenses solely against the property or security of that state;' 
offenses solely against the person or property of another armed force member 
or civilian component of that state or of a dependent; and offenses arising out 
of any act or omission done in the performance of official duty. The receiving 


state would have primary right to exercise jurisdiction in all other offenses. 


(c) If the state having the primary right to exercise jurisdiction decides not 
to do so, then it must notify the other state as soon as practicable; and also give 
“sympathetic consideration” to the other state’s request for a waiver of such 
primary right where the other state considers such waiver to be important. Both 
states shall assist each other in the arrest and transfer of persons subject to the 
agreement. And where an accused has been tried by one state and has been 
acquitted, or has been convicted and is serving, or has served, his sentence or 
has been pardoned, he may not be tried again for the same offense in the same 
territory by another state; but such does not prevent the sending state from try- 
ing its member for violation of any disciplinary rules arising from said offense 
for which he was tried by another state. 


(d) An accused so tried by a receiving state has the following rights: to a 
speedy trial; to be informed in advance of trial of the specific charges made 
against him; to have a competent interpreter; to confront witnesses against 
him; to have compulsory process for obtaining witnesses in his favor if they are 
within the receiving state’s jurisdiction; to communicate with a representative 
of his government; and to have legal representation of his own choice. 


In addition, and before ratifying this agreement our United States Senate 
adopted a statement of its understanding of said agreement (99 Cong. Rec. 
9088), namely: That said agreement did not diminish the right of the United 
States to exclude or remove security risks from this country; that the command- 
ing officer of American troops is to ensure that persons tried by receiving states 
be afforded the procedural safeguards of the United States Constitution with 
diplomatic action to be taken if such safeguards are not provided; and that at 
all times during the trial a United States representative may be present. 


According to Department of State Bulletin No. 788 (and during a specified 
period of time) 22 members of the United States armed forces were tried in 
foreign courts. Ten were acquitted and twelve were convicted. Of said twelve, 
five received suspended sentences and the other seven received lighter sentences 
than they could have expected had action been brought against them in military 
or civil courts of the United States. 
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FEDERAL REGULATION OF THE PRODUCTION 
OF NATURAL GAS* 


By NORMAN JETER 
Of the Hays, Kansas, Bar 


Mr. BARRETT: Gentlemen, we are not in the position here of the filling 
station attendant when the man drove his long, new, slick, swept-wing car in 
and said, “Fill her up.” The attendant went back and put the nozzle in and 
started filling it up. After a little while went by, he went over to the window 
and said, “Sir, you’re going to have to turn the motor off; you’re gaining on me.” 
(Laughter) We're not in that position; we have a full program here and we 
want to get started right away. Our first speaker is going to talk on the pro- 
duction of natural gas. He’s going to cover the Federal regulation thereof. 
Now, I’ve heard of Norman Jeter for some time. He comes from Hays. He's a 
very modest man; he wouldn’t fill me in much on his background other than 
to say he went out there. Well, I happen to know he’s made a small fortune 
out there practicing law. (Laughter) He has a lot to do with natural gas; he’s 
been in a lot of litigation concerning it, and his topic is going to be “The Fed- 
eral Regulation of the Production of Natural Gas.” I present to you Norman 
Jeter. (Applause) 

* Mr. JETER: Mr. Chairman, members of the Kansas Bar: 

Prior to 1938 the producers of natural gas in the State of Kansas conducted 
their business and worried only about the attendant problems of development 
and marketing, free from Federal rule and regulation, subject only to the juris- 
diction of the Kansas Corporation Commission. The Natural Gas Act was 
enacted in 1938 by Congress, and from that time until the United States Su- 
preme Court ruled in the Phillips case it was generally believed that Congress 
intended that sales of natural gas by producers, because of the exemption of 
“production and gathering” contained in the Natural Gas Act, were not subject 
to regulation under the act by the Federal Power Commission. The Commis- 
sion held in the Columbian Fuel Corporation case in 1940 that it was not the 
intention of Congress to subject to regulation persons whose only sales of nat- 
ural gas were made during, or as incident to, or immediately upon completion 
of, such persons’ production and gathering of natural gas. In 1947, in the 
Interstate Natural Gas Company v. Federal Power Commission et al., the 
Supreme Court raised some questions as to the intent of Congress, and as a 
result thereof the Federal Power Commission urged enactment of legislation 
to reaffirm what it believed to be the legislative intent. A bill for this purpose 
passed the House in the 80th Congress but was not approved by the Senate. 
In the 81st Congress a bill passed both houses but was vetoed by the President, 
and then in 1954 the Supreme Court of the United States in a split decision, 
Phillips Petroleum Company v. the State of Wisconsin, overruled the Federal 
Power Commission and held that the sales of gas by Phillips Petroleum Com- 
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pany, which produces and gathers natural gas and sells it to interstate pipeline 
transmission companies, which in turn transport and resell the gas to con- 
sumers in some fourteen states, is engaged in the sale of interstate commerce 
of natural gas, and that such company is a natural gas company within the 
meaning of the Natural Gas Act and is subject to rate regulation by the Fed- 
eral Power Commission. This decision immediately subjected thousands of 
natural gas producers in the State of Kansas who do not have the characteristics 
of public utilities to public utility regulation under the act—the same regulation 
imposed on natural gas pipeline companies which buy and sell millions of 
cubic feet of natural gas and transport it across the continent. In addition to 
the effect upon the producers, this suddenly thrust a tremendous burden upon 
the Federal Power Commission. The Commission responded on July 16, 1954, 
by the issuance of Order 174, followed by Order 174A and B, which orders 
required every independent producer to file with the Commission rate schedules 
setting forth the terms and conditions of service and all rates and charges for 
such transportation or sale, effective on June 7, 1954, which was the date of 
the Phillips decision. A number of independent producers refused to file rates 
and to accept certificates. Their efforts have not been successful, and the various 
decisions have upheld the Federal Power Commission. The Commission is 
now attempting to regulate the price at which natural gas is sold by the pro- 
ducer, in or within the vicinity of the fields where produced, to the regulated 
interstate pipeline companies; the type of regulation defined to be applicable 
to public utility companies. Thus the Phillips decision requires producers, 
among other things, to obtain from the Federal Power Commission certificates 
of public convenience and necessity, and the prices they charge are now subject 
to regulation by the Commission. 


To relieve the producer from this oppressive regulation, a bill defining and 
removing the producer from the application of the Natural Gas Act passed both 
houses of Congress and was vetoed by the President for the reason of certain 
questionable lobbying by a Nebraska attorney. In the last session of Congress 
the Harris Bill was introduced. It carried the implied approval of the President 
and was being pushed by influential members of both houses of Congress. It 
died a natural death without the benefit of vote in one of the houses of Congress 
following the disclosure of a letter from a Texas lawyer-politician to members 
of his political party soliciting funds for a dinner to be given in honor of the 
minority house leader in the House of Representatives. What the future may 
bring in the way of legislative relief is speculative. 


While the events enumerated were transpiring, the State of Kansas was not 
idle, and in 1948 the Southwest Kansas Royalty Owners Association, a non- 
profit corporation composed of over a thousand members, each of whom owned 
mineral interest in real property in the Hugoton Gas Field, petitioned the Kan- 
sas Corporation Commission for rules and regulations conserving the gas in the 
reservoir known as the Hugoton Gas Field. The Corporation Commission held 
hearings throughout the fall of 1948 and determined that in order to prohibit 
the waste of natural gas in Kansas and to conserve the common supply in the 
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Hugoton Gas Field, that a minimum wellhead price for gas should be estab- 
lished, and fixed the price at eight cents per thousand cubic feet. The Supreme 
Court of Kansas in the Kansas-Nebraska Natural Gas Company v. State Cor- 
poration Commission upheld the Kansas Corporation Commission. Up to this 
time there were about a thousand wells drilled in the Hugoton Gas Field in 
Kansas. The supply exceeded the market demands, and prices paid the pro- 
ducers varied from four cents and under to eight cents per thousand cubic feet. 
There was no open market or competition for gas, and the producers had to 
accept what the pipeline companies offered. No appeal was taken from the 
decision of the Supreme Court of the State of Kansas which established the 
validity of the Kansas Corporation Commission order. In 1952 the Southwest 
Kansas Royalty Owners Association again petitioned the Kansas Corporation 
Commission, alleging that the previous minimum gas price order was no longer 
adequate to preserve and prevent waste of natural gas and protect correlative 
rights in the common source of supply i in the Hugoton Field, and requested that 
the Commission set a new minimum price. Cities Service Gas Company inter- 
vened in the hearings that ensued and filed written protest alleging that it was 
a natural gas company as defined by the Natural Gas Act; that the Commission 
of Kansas had no jurisdiction or authority to set prices; and Cities Service was 
joined by some 146 Kansas towns and cities, who alleged that as consumers 
they were interested in the proceedings. 


The Commission, after some days of hearing, issued the eleven-cent mini- 
mum price order. This was effective as of January 1, 1954, and provided that 
no gas could be taken from the Hugoton Field and paid for at a price lower 
than eleven cents per m.c.f. The appeals followed, and the Supreme Court of 
the State of Kansas, in Cities Service Gas Company v. State Corporation Com- 
mission, again upheld the validity of the action of the Corporation Commission. 
Attention was directed by the Cities Service to the Phillips decision; also to the 
Panoma case, which had held that in Oklahoma a similar minimum price order 
was invalid. An appeal was taken, and on January 20, 1958, the Supreme 
Court of the United States in Cities Service Gas Company v. State Corporation 
Commission of the State of Kansas, citing the Phillips and Panoma cases, va- 
cated the judgment of the Supreme Court of the State of Kansas in a per curiam 
opinion and held in effect that the State of Kansas cannot lawfully affix a 
minimum price at the wellhead to be charged for, or attributed to, natural gas, 
where such gas is sold in interstate commerce for resale either at the wellhead 
or after production and gathering. 


Confusion and uncertainty followed, and the questions raised by the Supreme 
Court of the United States’ action were many. Most of the pipeline purchasers 
of gas immediately commenced paying on the basis of their old contract prices, 
and took the position that the invalidity of the Kansas wellhead price order also 
made invalid the rate filings with the Federal Power Commission. The trans- 
mission companies took the position that the minimum wellhead order was 
invalid ab initio and that they were entitled to a refund of the excess of eleven 
cents per m.c.f. over the contract rates. Demands amounting to millions of 
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dollars were made upon the producers, who in turn notified the royalty owners 
that one-eighth of any refunds they might be compelled to make would be 
passed on to the royalty owners. The legal scaffs of the producers and the pur- 
chasers have gone into action on this to the exclusion of everything else since 
January 20, 1958. 


One of the principal questions resulting from the action of the Supreme 
Court of the United States relates to what was the lawful contract rate on June 
7, 1954, the date of the Phillips decision. The Federal Power Commission has 
not answered this question. However, the United States Court of Appeals in 
the Third Circuit, in the case of the Natural Gas Pipe Line Company of Amer- 
ica v. Federal Power Commission and Dorchester Corporation, referred to as 
the Dorchester case, considered the problem as it related to a minimum well- 
head price order issued by the Oklahoma Corporation Commission. Natural 
Gas of America had contracted with producers for purchase of natural gas from 
the Guymon-Hugoton Field in Oklahoma at a price of 5.12 cents per m.cf., 
to be increased by escalation. Natural advised the producers that the Oklahoma 
Commission order did not apply to gas purchased by them under the contract. 
It appealed from the order to the Supreme Court of Oklahoma, which court 
upheld the Oklahoma Commission. Further appeal was made to the United 
States Supreme Court and the order was subsequently declared invalid. Pending 
the appeal, the producer was compelled by the Federal Power Commission 
Order No. 174 to file its rates. The Commission accepted for filing the rate 
as established by the minimum wellhead order of the Oklahoma Commission. 
An appeal was taken from the Federal Power Commission to the Circuit Court, 
which found that in order to ascertain the legal rate on June 7, 1954, ref- 
erence should be made to one of the leading cases on this general proposition, 
Natural Gas Pipe Line v. Mobile Gas Service Corporation, which is commonly 
referred to as the Mobile case. This case held that a unilateral filing of a new 
rate by one party cannot, over the protest of another party, annul the rate estab- 
lished by contract between the parties. The court pointed out that: “Denying 
to Natural Gas Company the power unilaterally to change their contracts in 
no way impairs the regulatory powers of the Commission. . . to modify them 
when necessary in the public interest,” and that the contract rate could only be 
changed (unless the parties consented) after a hearing by the Commission as 
to its lawfulness, unless the agreement or contract itself sets forth the subject 
of valid law and lawful orders of regulatory bodies having jurisdiction over 
the parties affected; that when the Supreme Court of the United States found 
Oklahoma’s action to be unlawful and set the minimum wellhead order aside, 
there was no longer even the semblance of a valid law or lawful order which 
could modify the contract rate, and that therefore the contract rate under the 
mandate of the Supreme Court must be held to have been the rate effective on 
June 7, 1954. It was argued by the producers that because the Oklahoma order 
had not yet been found unlawful on June 7, 1954, the rate established by 
the Oklahoma order became the effectively filed rate for all purposes, despite 
the fact that Natural Gas Company of America had denied Oklahoma’s juris- 
diction. The Circuit Court in very firm words overruled the Federal Power 
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Commission and held that the contract rate on file on June 7, 1954, was that 
as established in the contract between the parties. In Natural Gas Pipe Line v. 
Harrington, which is referred to as the Harrington case, the court held that 
Natural Gas Pipe Line was entitled to recover its excess payments. 


Litigation is now pending wherein the issue is similar to that in the Dorches- 
ter case just referred to. However, to the best of my knowledge no matter is 
now pending before any court relating to the effective price of gas wherein no 
protest was made to the Federal Power Commission of the filing under the 
Kansas minimum wellhead order. Time does not permit a detailed discussion 
of various decisions which have a bearing on these problems; however, several 
recent developments may serve to expedite clarification of this matter. Western 
Natural Gas Company has recently filed against the Cities Service Gas Com- 
pany with the Federal Power Commission a complaint for violation of rate 
order; for an issue of a rule to show cause; and for other relief. Western Natural 
Gas alleges that Cities Service, since January 1, 1954, has paid for gas purchased 
at eleven cents per m.c.f., irrespective of the fact that the contract they had was 
for a lesser amount, and that Cities Service has in no manner or way protested 
before the Federal Power Commission its action in accepting the Kansas order, 
minimum rate, as the legal and effective rate for the sale of gas taken from the 
State of Kansas; that when Cities Service paid the legal and effective rate of 
eleven cents from January 1, 1954, until January 29, 1958, at which time Cities 
Service repudiated its contract, rebutted the eleven-cent payment phase, by rea- 
son of the action of the Supreme Court of the United States. Western further 
stated that Cities Service had made a claim for refund of all sums in excess of 
the contract price for gas sold and delivered since January 1, 1954; that Western 
Natural has no right without the F.P.C. authority to pay the Cities Service any 
sums on account of sales of any gas to Cities Service, and similarly, that Cities 
Service has no right to demand of Western Natural reimbursement on account 
of any alleged overpayments. They alleged further that the parties themselves 
may not in themselves determine their respective rights and obligations, and 
that the Federal Power Commission has sole and exclusive jurisdiction over the 
issues. This particular complaint serves to raise a problem which is identical 
with many which exist in the Hugoton Gas Field of Kansas. The Federal Power 
Commission is cognizant of the gravity of the many problems resulting from 
the invalidity of the Kansas wellhead order. The Kansas Corporation Commis- 
sion met informally with the Federal Power Commission several weeks ago in 
Washington and attempted to raise these problems and to familiarize and ac- 
quaint the Federal Power Commission with the situation. No doubt they con- 
sidered this meeting in a recent order which was issued by the Federal Power 
Commission. This order, or notice of proposed rule making, dated April 28, 
1958, submits the following questions which the Federal Power Commission 
is now considering: 


1. Whether any rate filing predicated solely upon a state minimum price 
order which has been declared invalid by the United States Supreme Court— 


a. Must now be regarded as having been invalid from the date of filing; or 
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b. Must now be regarded as having become invalid upon the issuance on 
January 20, 1958, of the decision of the Supreme Court in the Cities Service 
Gas v. State Corporation Commission case, or on March 12, 1958, when the 
mandate of the Supreme Court was issued in that case; or 

c. Must now be regarded as having become invalid on the happening of 
some other event; or 


d. Must be regarded as still effective. 


2. Whether any of the above questions should be decided by the Commis- 
sion by means of a general order or decided in individual cases after appropriate 
proceedings, including hearings; or should be left for decision by an appro- 
priate court in each individual situation. 


3. In the absence of reparation power under the Natural Gas Act, whether 
the Commission can force any purchaser receiving refunds under an invalid 
rate as herein mentioned to pass such refunds on to its customers, and if not, 
whether the ultimate consumers will benefit in any refund retained by the pur- 
chaser to whom paid by a producer hereunder. 


Any person may submit to the Federal Power Commission not later than 
May 27, 1958, any data, views, comments, and suggestions in writing concern- 
ing the proposed statement. 


In the absence of prompt determination of the problems, refund demands 
exceeding probably a hundred million dollars will be made by the pipeline 
transmission companies to the producers, who in turn will demand the prorated 
share and portion thereof from the royalty owners. The Federal Power Com- 
mission is quite responsive to the will of the consumers who live in the popu- 
lated areas in the east and are close at hand. The staff of the Commission’s 
general feeling towards this problem may be expressed by quoting the Hon. 
Willard W. Gatchell, General Counsel for the Federal Power Commission: 

“It has been no accident that the Supreme Court, as well as the Court of Appeals, 
in the Phillips case, as in many other cases, have referred to the purpose of the 
Natural Gas Act to provide federal control for the protection of the consumers 
against exploitation at the hands of natural-gas companies. If this authorized pro- 
tection is to be effective, it must be vigorous and fair. Consequently, the rates of 
producers, as well as those of other regulated companies, must be established as 
just and reasonable, with the interests of consumers foremost in mind, but not 
overlooking in this connection the necessity for such rates as will encourage explo- 
ration and discovery of additional supplies which are constantly in increasing 
demand.” 

Only this morning a meeting was held in the hearing room of the Kansas 
Corporation Commission to consider action to be made on behalf of the pro- 
ducers and royalty owners, and I respectfully urge that any of you who may be 
interested in the conservation and protection of this valuable natural resource 
assist in any manner that you might be called upon or in any way that you 
could help, the Kansas Corporation Commission in the presentation of this 
problem to the Federal Power Commission. Thank you. (Applause) 


Mr. BARRETT: We have just a short time here for questions. If any of you 
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gentlemen have questions, I’m sure Norman will attempt to answer them for 
you. This is an important matter for Western Kansas lawyers. I know we've 
already, at least, in our area, had a lot of questions concerning what this Su- 
preme Court decision means and what’s going to be the outcome of it. No 
questions? Well, Norm, we thank you for your excellent presentation. I’m 
sure some of us who are not as familiar—I include myself—at least, we under- 
stand a little more what it’s about. (Applause) 


THE EFFECT OF A JOINT AND MUTUAL WILL UPON 
THE PROPERTY OF TESTATORS* 


By ToM SCHWINN 
Of the Wellington, Kansas, Bar 


Mr. BARRETT: We now go into the probate section of this meeting. We 
have a speaker from Wellington who is now a member of the State Legislature. 
He tells me—he’s another very modest man—he tells me that his subject will 
concern joint wills and how they affect the testators. I present to you at this 
time from Wellington Mr. Tom Schwinn. 


Mr. SCHWINN: I am pretty much like that politician that jumped out of 
the Jayhawk Hotel during the recent special session and was heard to say as 
he passed the sixth floor, “So far, so good!” (Laughter) 

Anyway, gentlemen, when Norman Iverson asked me to prepare and present 
this paper on the Probate Code, I was a bit reluctant to do so, because I frankly 
don’t fancy myself as an expert on probate law—I don’t suppose I’m old enough 
to be an expert and probably not sharp enough—but as the topic was not further 
delimited, I soon found that a thirty-minute talk about the entire Probate Code, 
which Mr. Alex Hotchkiss performed so ably at the Legal Clinics, would be a 
task akin to that of analyzing the farm program, and only farmers and politi- 
cians would do that. So after being further confused by the sessions of the Legis- 
lature in which I was involved, I finally decided that I must select a topic and 
get to work, which I did. 


The topic or problem which I wish to discuss is the effect of a joint and 
mutual will upon the property of testators. Now it appeared to me that the 
problem might be of importance because of the widespread current practice 
of placing assets in joint tenancy to avoid the cost of administration and the 
frequent insistence by clients when they first come into the office that the coun- 
sel write a joint will for them. In fact the public seems quite sensitive to the 
cost of administration. It was only last week in the Legislature some fellow 
introduced a bill to limit attorney fees to ten dollars per hour on probate mat- 
ters. While this bill was quickly killed, I can assure you all that when the 
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reading clerk read that bill, all the lawyer members of the House of Repre- 
sentatives put down their morning papers and paid attention. (Laughter) 


As I said, I’m limited in time, and so I don’t propose to discuss some of the 
very important tax aspects of this problem. I think it would be presumptuous, 
anyway, in view of the paper that Mr. Dye presented last year. But since I have 
been into the thing, I’m satisfied that the matter has come before our court 
with a rate of frequency which indicates that it is a proper subject for inquiry. 


Written wills are classified as individual wills, joint wills, and mutual wills. 
A joint will is a will executed jointly by two or more persons as a means of 
transferring their several titles to one or more beneficiaries. The same instru- 
ment is made the will of the makers and signed by both of them. Mutual wills 
are those in which two or more testators mutually devise their property wholly 
or in part to one another. Separate wills of two or more persons which are 
reciprocal in their provisions are also mutual. A joint will which makes recipro- 
cal gifts or devises is also mutual. Mutual wills made in pursuance of an agree- 
ment in consideration of reciprocal gifts or devises are not opposed to public 
policy, nor are they contrary to the statutes of this state; so wills may be joint 
or mutual, or both joint and mutual. A will that is both joint and mutual is 
one executed jointly by two or more persons, the provisions of which are recipro- 
cal and which shows on its face that the devises are made in consideration of 
each other; so that if a will purports to pass the property of two or more testators 
in accordance with their common intention, or if two or more testators execute 
separate wills in accordance with their common intention, the wills will be 
classified as joint, joint and mutual, or mutual and reciprocal, as the circum- 
stances determine. 


An estate in joint tenancy is one held by two or more persons jointly with 
equal rights to share in its enjoyment during their lives, and having as its dis- 
tinguishing feature the right of survivorship, by virtue of which the entire 
estate, upon the death of any of the joint tenants, goes to the survivors, and so 
on to the last survivor, who takes an estate of inheritance free and exempt from 
all the charges made by his deceased co-tenant. You of course are all familiar 
with the fact that originally these estates in joint tenancy existed only in real 
property, but it became settled at an early date that they now can apply to almost 
any kind of property that is capable of being held in severalty, and of course 
in the commercial world in which we now live that makes the problems and 
their consideration even more important. 


As to the devolution of title of joint tenancy property under the terms of a 
joint and mutual will, there seems to be a little question in Kansas. In Berry 
v. Berry, in 168 Kansas 253, this problem was dealt with squarely. In that 
particular case a husband and wife acquired real estate as joint tenants with 
right of survivorship and not as tenants in common. Thereafter they executed 
their joint and mutual last will and testament, which provided that upon the 
death of the first of them the survivor would take a life estate in all of the 
property of the deceased, and that upon the death of the survivor, all of the 
property should descend and be divided among the respective children of each. 
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Now both of these people had a set of children by a previous marriage. The 
husband died first and the court decided that the widow became vested of a life 
estate with remainder over to the two sets of children. In deciding the case in 
this way, the court noted and pointed out particularly that the language of the 
will declared specifically that the instrument was contractual; and I think there’s 
a paramount point to be gained from that case. 


Now allied with this is the Estate of Adkins in 161 Kansas 239. In this case 
the problem arose under the following set of facts: The husband and wife 
made a joint and mutual will wherein each bequeathed to the survivor a life 
estate in all of his property, with the provision that the remainder should go 
to a third person. The opinion didn’t say so, but apparently both the husband 
and wife owned separate property. In this case, the wife survived, and after 
being appointed executrix took possession of the property and accepted the 
income and benefits therefrom. Prior to her death she executed another will 
under the terms of which she altered the provision for the disposition of the 
property at her death. The dispute arose between the beneficiaries under the 
joint and mutual will, and the legatees under her second will, the one that she 
had made after her husband had died; and both wills were offered for probate. 


Now the court identified the problem as follows, in saying that the court 
does not only have the situation in this case of determining under the statute 
which of the wills is the last will, it also has the matter of determining whether 
or not the first will should be enforced as a contract; and the court made specific 
reference to General Statutes of 1949, 59-2225, which as you know states that 
if after one will has been filed for probate another instrument purporting to 
be a last will is also presented, the hearing on the petition theretofore filed 
shall be adjourned to the time fixed for the hearing of the subsequent petition; 
at such time proof shall be had as to all such instruments, and the court shall 
determine which shall be allowed as the last will. 

The judgment directed the probate court to admit the last will to probate, 
but to enforce the first will as a contract. There was, of course, nothing for the 
last will to operate upon. And another case along that line is St. Denis v. John- 
son, in 143 Kansas. 

Neither does the rule that I have stated seem to be any different in the event 
we are faced with a wife’s unqualified general consent to the provisions of her 
husband’s will. In deciding the recent case of the Estate of Rooney, 181 Kansas 
1029, the court in effect said: If the consent is freely, understandingly, and 
intelligently given, a wife in effect renounces her right of ownership in the 
devised joint tenancy property. So it appears to me that there’s no question that 
a joint mutual will drawn by testators owning joint tenancy property effects 
a severance of the joint tenancy. Also another case in this instance is Brooks 
v. Olson; 170 Kansas 138. 

Unless the language is clear, the court has the task of construing the will 
so as to give effect to the intent of the testator. In the case of an instrument 
which appears to be a joint and mutual will, not only the terms of the will but 
the circumstances of its execution are resorted to so that its provisions may be 
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properly enforced. In Beall v. Hardie, 177 Kansas 353, the court noted the 
use of the plural pronoun “we” instead of “I”, the use of the word “our” instead 
of “my”. It noted the use of the words “will and covenant”. The court felt that 
imported a joint disposition of the collective property. The court pointed out 
that the word “covenant’ is defined as an agreement, convention, or promise of 
two or more parties. Now this particular will gave the survivor or the testators 
the absolute right to dispose of the property, so the usual problem of the re- 
maindermen was not present. Any part that remained in the survivor at her 
death passed to the remaindermen in fee. Their estate was held to be vested 
. subject to the exercise of the power of disposition by the survivor. The only 
limitation on the power of the survivor was that she could not make a testa- 
mentary disposition of the property. She could do anything she wished to in 
her life, but she could not will it away. 


In the case of Eikmeier v. Eikmeier, 174 Kansas 71, a slightly different twist 
of the problem was created by the facts. A husband and wife, each owning 
separate property, concurrently executed separate wills in 1948. They had three 
children. The wife’s will gave the husband a life estate with remainder to the 
three children. Under the terms of the husband's will, the property in con- 
troversy—there was some in controversy here—the property in controversy was 
given to the wife for life and then to one of the children. His will also contained 
a residuary clause which gave the balance of his property to all three of the 
children share and share alike. Neither will contained any reference to the other, 
nor did they contain any language that indicated that they were of a contractual 
nature. You remember in the Berry case the parties specifically set out in the 
will that the instrument was contractual. In this case, not so. In 1949 the hus- 
band and wife again executed separate wills and revoked all former wills in- 
cluding their 1948 wills. The 1949 wills contained substantially the same 
provisions as the 1948 wills. The wife died first and her 1949 will was ad- 
mitted to probate. The husband remarried and conveyed to the second wife the 
tract of land which he had devised to that single son of his in both the 1948 
and ’49 wills, and when he did that his son promptly filed an action. The court 
examined the chronolgical facts of the case and ruled in favor of the son. It 
set aside the argument that separate mutual and reciprocal wills have a weaker 
presumption of being contractual than when they are one instrument. It ruled 
that there was an agreement between the makers, even though the practical 
result of this finding enjoined and prohibited the husband from divesting him- 
self of title to the property during his lifetime. 


Now cropping up in many of these cases that I have cited to you, and cited 
frequently as an exception, is the case of National Life Insurance Company v. 
Watson, 141 Kansas 903. In this case a husband and wife, each owning separ- 
ate property, executed a joint, mutual and reciprocal will in which they devised 
to each other as survivor all their property, with remainder to their children. 
The wife died and the husband, electing to take under its terms, acquired all of 
the wife’s property. Now in this particular case—as I said, they owned separate 
property—the husband remarried and he and the second wife mortgaged a tract 
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to which the husband himself held title. It wasn’t a piece of the wife’s prop- 
erty; he had owned it prior to the time the will was made, separately. Upon 
default, foreclosure was instituted, and the children intervened. The court ruled 
in favor of the assignee of the mortgagee and said: “He did not bind himself 
not to alienate or dispose of any of his property”’—meaning the husband did 
not—“during his life as his own wants, needs, or convenience might require.” 
The court also said that the will was still a perfectly good will and that title 
to all of the property of which the father died seized would pass to the children 
when he died. The court made the further point that an encumbrancer is en- 
titled to rely on the record title, which would show nothing whatever about the 
joint will, as regards separate property which stood in the husband’s name. That 
one’s a little hard for me to understand as compared to the other cases. 


Now the court in the recent case of Estate of Weidman, 181 Kansas 718, 
dealt with the problem again of will construction. Before doing so, however, 
it reviewed all of the facts and circumstances concerning the execution of the 
instrument and the subsequent conduct of the surviving widow, particularly 
her election to take under the will, and held that the will was joint and mutual 
and contractual in nature; and I might say that in many of these cases the court 
has attached great significance, in deciding the question of whether a will is 
contractual, to the action of the widow in either making the election or not 
making the election. 


In the foregoing case—that’s the Weidman case—one argument was urged 
that perhaps merits attention in this discussion; where the husband and wife 
join in the execution of what is in form (I said “in form”) a joint will, but 
which disposes of property of only one of the testators—that is, the property 
is all owned by the husband or by the wife—the will is considered to be only 
the several will of the testator owning the property and the joinder of the other 
spouse is considered to be mere surplusage. Allen v. Allen, 28 Kansas 14, and 
Moore v. Samuelson, 107 Kansas 744. That’s been the rule a long time. How- 
ever, the argument has no application to the Weidman case and was rejected, 
but it represents the law in Kansas. The reasoning, of course, is that as one 
testator has no property on which the will can operate, “he is held to be a mere 
cipher in the transaction”. Such a will, of course, cannot be construed to be 
contractual and will not give rise to most of the problems I have discussed 


before. 


Now apparently there’s some opinion to the effect (at least the argument is 
made in many cases) that the execution of a joint will in and of itself will be 
sufficient to create an enforceable contract, and that’s not so. The other facts 
have to be present. The case that says that is Menke v. Duwe, 117 Kansas 207, 
and the facts necessary to point out the distinction are found in Warwick v. 
Zimmerman, 126 Kansas 619. 


In some cases it has been urged that joint and mutual wills are against public 
policy, but that’s not so either. Lewis v. Lewis, 104 Kansas 269. Ordinarily a 
marriage revokes all former wills made by either party to the marriage, but the 
subsequent marriage of a surviving spouse who has accepted benefits under a 
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joint and mutual will does not revoke the will. As I said before, even if the 
testamentary part of such a will could be revoked, the contractual part can be 
enforced. Lewis v. Lewis in 104 Kansas; and in re Estate of Komarek, 177 
Kansas 659. 


Now my inquiry into this limited field under the Probate Code has led me 
to the following conclusions: first, that there are certainly many disadvantages 
to a joint and mutual will. Disposition of the property is fixed by the instru- 
ment and canont be changed except by the cooperation and assent of the re- 
maindermen, in theory at least. Second, the survivor is restricted in his ability 
to make provision for objects of his bounty which come into his life after he 
has bound himself to dispose of the property in a particular way, and certainly 
in this world of ours, very few of us are magician enough to look down the road 
and see what will happen in a few years. Most of the cases that I cited here 
this afternoon have arisen where a person’s situation changes in his later years, 
either by death or remarriage or something. 


Third, scriveners in drafting joint and mutual wills, if they want to make 
them contractual in nature, should seriously consider the insertion of declara- 
tion of the testators that the instrument is contractual. This will help to obviate 
the necessity of a court determination of this fact, as in several of the cases I 
cited. 


And finally, counsel should fully discuss with clients the advantages, if any, 
or disadvantages of joint and mutual or separate, mutual, and reciprocal wills 
before acceding to the request of their clients to prepare such an instrument, 
and as I said before, I’m no expert on the field of probate law, but I should think 
the discussion concerning this type of will should be more full and more in- 
cisive than any other discussion, because, as has been pointed out in this case, 
a man’s previous marital status, the fact that he may have written a will with 
a former wife many years ago, or children that he had in a previous marriage, 
should certainly all be considered before anyone agrees to writing anyone a 
joint and mutual will. 


I thank you, gentlemen. (Applause) 


Mr. BARRETT: Gentlemen, we have the time for a question or two if any- 
one wants to cover it on this bread-and-butter subject. 

Mr. Hopcson (of Lyons, Kansas): I'd like to ask one question. An aged 
couple makes—both signed—the same will, and they give it to the survivor; 
they don’t mention anything about anyone else, they have no children. The 
aged husband has become incompetent and the wife is afraid that she is going 
to become incompetent, either physically or mentally or both. They’re both in 
their eighties. She wants to know what she can do now to dispose of that prop- 
erty other than its going to an incompetent husband, who of course may or may 
not survive her. What can you advise that wife? 

Mr. SCHWINN: That’s a loaded shotgun. 

Mr. HopcGson: That is an actual case—just before I came down here, a 
woman asked me. 
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Mr. BARRETT: Would you care to come forward, Tom, and have a shot at 
that? 


Mr. SCHWINN: How is the title of the property held? 


Mr. HopcGson: They both have property and some of the property is held 
with tenancy in common. 


Mr. SCHWINN: They have a joint will? 


Mr. HopGson: Well, I suppose, as you defined it a while ago. I called it 
a joint will heretofore, but maybe it’s a mutual will. They both make the same 
will; it’s a very short one; and they both leave whatever interests they may have 
and all their property to each other. 


Mr. SCHWINN: Two sepatate instruments? 
Mr. HopGson: No, it’s the same instrument. 


Mr. SCHWINN: I don’t believe I’d know the answer to that question with- 
out giving it some thought, I really don’t. I’ll check my notes to see if there is 
anything in there. I found no situations like that. 


Mr. BARRETT: Does anyone have a comment on that question? Did you 
have a question, sir? 

Mr. IcE (of Newton): Yes, I had a question. Mr. Schwinn mentioned that 
it would be advisable to state in these wills that they were contractual. Wouldn’t 
there be the same reason, if they don’t want it contractual, to state that they 
were not contractual? 


Mr. SCHWINN: I think so, based on the Berry case. The court pointed that 
out very plainly. 


Mr. Ice: And if you had a joint and mutual will which was reciprocal and 
you stated definitely that it was not contractual, then I take it there wouldn’t 
be any question about it? 


Mr. SCHWINN: Right. You get into the problem, first, of the will construc- 
tion, and if the language is plain there is no room for construction, if it’s clear. 


MR. IcE: Well, take a will that doesn’t state either thing, what is your idea? 


Mr. SCHWINN: Well, if it doesn’t state either thing, which is the case in 
most of the cases I cited, then the court has to go into these inquiries to see, but 
if the language is clear, then they don’t construe it. That’s why in the Berry 
case, I think, is an answer to your problem or your question. 


Mr. IcE: Well, to get right down to it, suppose there aren’t any other cir- 
cumstances other than it’s a husband and wife or someone—brothers or sisters 
—no outside circumstances; the court’s presented with a joint and mutual will 
that is reciprocal in its provisions. What do you think the decisions that you 
have cited would hold—that that is a contractual will just because of the pro- 
visions in the will? 


Mr. SCHWINN: Well, I'd think it would depend upon the provisions and 
what benefits had been derived at the time it came up for interpretation. That's 
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what many of these cases turn upon. If they’ve accepted benefits under the 
will, then it’s held to be contractual. Or the way the parties themselves treat it 
later on; for example, the election of a wife. 


Mk. IcE: Well, of course during their lifetime they can recontract. 
Mr. SCHWINN: Yes. 


Mr. IcE: But when one of them dies in that situation and the other one has 


accepted any property under the terms of that will, then it is your idea that it 
is contractual? 


MR. SCHWINN: It is contractual; in one of these cases they even went back 
to a previous course of dealing by the husband and wife where they had made 
gifts and looked at that as an indicator of the fact that they then wanted this 
thing to go on down. Other questions? 


Mr. STRNAD (Bill Strnad from Hoisington): There is nothing about two 
reciprocal wills, is there, Tom, which would imply that they were contractual? 


Mr. SCHWINN: No. 


Mr. STRNAD: Husband and wife each make out a will leaving their prop- 
erty to the other and they're separate wills. 


Mr. SCHWINN: No, I don’t think— 
Mr. STRNAD: So—they have children, though—contract apply to that? 
Mr. SCHWINN: Could be. 


Mr. STRNAD: At the same time, both wills are the same, and the wife leaves 
all the property to the husband and the husband leaves all the property to the 
wife. 

Mr. SCHWINN: Well, those are separate mutual, I'd say reciprocal. They 
might be held to be contractual after the death of the first one, because the 
court might say, as they do in the case of these joint wills, that even though it 
doesn’t set it out, that there has to be an agreement before they do this thing 
in this way. In other words, why would these people agree to write their will 
in this case to take care of this joint tenancy of property if they each own sep- 
arate property? The court would look at the case the same way, I'd say. 


Mr. STRNAD: In that case the husband or wife could will the property and 
do whatever he or she wanted to? 

Mr. SCHWINN: Depends upon the proposition. If there is a remainder, 
could possibly. 

Mr. STRNAD: I don’t mean—if there is a remainder? 

Mr. SCHWINN: As a result of this Rooney case. 

Mr. Rock (of Arkansas City): Let’s say property owned in joint tenancy 
and there is oil from it. As a result of the Rooney case it would appear to me 
that upon the death of one of the joint tenants, the oil company is going to 


be reluctant to transfer the oil income to the survivor, because the will might 
show up within a year’s time, which means that they are going to have to hold 
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the income up for a year or you are going to share in an income loss of admin- 
istration. 
Mr. SCHWINN: I don’t know, I think that particular case has very far-reach- 


ing effects as far as personal property is concerned, very far-reaching effects, 
and I don’t know whether that’s been decided. 


Mr. HupDson (Howard Hudson from Fort Scott): I recently had this prob- 
lem come up and there isn’t anything that you can do about it. If you have this 
same problem—in federal estate taxes, the federal government has ruled that 
you lose the marital deduction if you have a joint and mutual will such as they 
are talking about, in that you do not leave it to the wife outright, but you have 
a string attached to it, so you lose the whole marital deduction if you have such 
a will at the present time. 


Mr. BARRETT: Tom, we thank you for that real bread and butter talk. 
(Applause) I have one thought to leave with you. There’s a farmer out in 
our section of the woods recently took his young son with him to buy a cow. 
When they arrived at this sale pavilion, the young son watched his father go 
around prodding and patting and jabbing at the various cows, and finally he 
picked one out and said, “I'll take this one,” and he went over and started to 
write out his check, and he said, “Let this be a lesson to you, son; you always 
want to check whatever you are buying over good before you buy it.” Well, the 
father bought that cow. A few days later as he drove home into the farm yard, 
the little boy came running out to the car and excitedly said, “Dad, that attorney 
Fred Conner is in there. Are you going to sell Maw?” (Laughter) 


Now we are going to have a short five-minute break here and stretch a little 
bit before the next section comes on. 


(The meeting then recessed for five minutes. ) 


Mr. BARRETT: Gentlemen, Howard here brought up another point on this 
marital deduction under these joint wills, and we thought perhaps it would be 
of interest if he’d discuss it with you or tell you about. 


Mr. Hupson: I told you beforehand, and they thought I'd better carry it 
a little further, that if you draw up a joint and mutual will you lose the marital 
deduction. The rule of the Internal Revenue Department of Kansas at the 
present time is this, that if you have a joint and mutual will and leave, say, one 
hundred thousand dollars in life insurance to your wife as the sole beneficiary, 
that she does not get the marital deduction on that one hundred thousand that 
is left to her as beneficiary under your life insurance. The reasoning on it is 
this, that under your joint and mutual will, upon her death that money goes 
to where you said in your will to start with, if you follow me, that you jointly 
agreed that she is to use this money for her lifetime, and upon her death it is 
then to go according to the joint and mutual will. Therefore you lose the marital 
deduction as to any life insurance that you leave to her as the sole beneficiary 
of your life insurance, as that for federal estate tax purposes becomes part of 
your estate, and upon your death it has to go the way you Say it in your joint 
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and mutual will. Do you follow me on that? I’m not saying the reasoning is 
sound, but I’m saying that is the present ruling. Even if she spends all that 
money during her lifetime, that doesn’t alter the matter at all. 


MEMBER (unidentified): That’s only in case it is not left outright to her? 


Mr. Hupson: It’s left outright to her. It is left outright to her, you mean, 
in the will? 


MEMBER: In the will. 


Mr. HuDSON: In the will. If it’s left outright to her, she gets the marital 
deduction. If it is a joint and mutual will, even the insurance that is left out- 
right to her as sole beneficiary comes back into it. You lose every marital de- 
duction. It’s all taxable for federal estate tax purposes. 


MEMBER: That's only in case that instead of being left outright to her that 
she has assigned some of a remainder estate over to someone else? 


Mr. Hupson: That doesn’t affect it; it’s whether they have a joint and 
mutual will, take during their lifetime, then something goes over to such-and- 
such upon her death. Ordinarily she gets a marital deduction of half for federal 
estate tax purposes, and you lose it if you make a joint and mutual will; that’s 
the whole matter. 


MEMBER: Depending upon whether or not there is a remainder, or some 
question about the wife or the spouse getting it outright? 


Mr. HupDson: Well, the spouse gets it outright, yes, but then if you go on 
in that joint and mutual will and say upon the death of the survivor it’s going to 
go to such-and-such, that they get it outright and then upon their death it’s 
going to go to such-and-such, then you lose that marital deduction, including 
all life insurance. 


Mr. BARRETT: Thank you, Howard. We will turn the meeting over to 
James Sargent. 


REVISION OF RULES OF THE ROAD PLANNED 


The Kansas State Legislative Council authorized, on May 15, the drafting of 
a bill to put the State’s traffic laws in line with the Uniform Vehicle Code as 
it applies to Rules of the Road, conduct of drivers and pedestrians, and equip- 
ment of vehicles.—Bulletin, American Association of Motor Vehicle Adminis- 
trators, May, 1958 (Vol. 23, No. 5, p. 11). 
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PRINCIPAL'S LIABILITY UNDER G.S. 44-503* 


By ROBERT PARTRIDGE 
Of the Wichita, Kansas, Bar 


Mr. SARGENT: The next section, as you know, is devoted to Workmen’s 
Compensation problems, and I believe we have two gentlemen here to speak 
with whom I know that you’re all acquainted, and they are more qualified, 
perhaps, than anybody else in Wichita to speak on the two particular problems 
set out in the program. The first speaker, of course, is Mr. Partridge from the 
Foulston, Siefkin Firm, and he deals—his time is spent—in these Workmen’s 
Compensation problems on behalf of the principal or the insurance companies. 
He tells me that the statute is so loosely written that he has never yet seen an 
injury which comes under the definition of “accident” — that right, Bob? 
(Laughter) And the speaker following Mr. Partridge is Mr. Villepigue, who 
during his practice of law has actually grown up with the Workmen’s Com- 
pensation act first enacted, I believe, in 1911, at which time Mr. Villepigue 
started to practice, and during the first several years of his legal work he repre- 
sented insurance companies, and then later on swung over to the claimants’ 
side, and is now splitting the middle of the fence and represents probably fifty 
per cent claimants, and the other fifty per cent of his clients are insurance com- 
panies. Bob, I see you are sitting here on my left, and since you are here I 
assume you are prepared. 


Mr. PARTRIDGE: The only thing I said, though, Jim, was I’m a member of 
the old school; I felt like when you had an accident you ought to have some 
blood; but the prior program in regard to the Probate Code I think presents 
an interesting contrast to the field that we are now going to discuss, Workmen’s 
Compensation. I was interested to see that Tom Schwinn deals so extensively in 
intent in the parties. In Workmen’s Compensation we let that alone; we figure 
out some way to see if this man will be paid. 


The subject that’s been assigned to me is the Principal’s Liability Statute, 
which is part of the Workmen’s Compensation Law. That is G. S. 44-503 as 
shown on your programs. That statute, in effect, says that when a man—call- 
ing him a principal for discussion purposes—that when a principal undertakes 
to do work which is a part of his trade or business, and when he contracts a 
portion of that work to another individual, to a subcontractor, that then an 
employee of the subcontractor has the same right to collect compensation bene- 
fits against the principal as he would have had had the principal been the 
immediate employer. The statute goes on and gives the principal the right to 
recover indemnity over and against the immediate employer providing the 
immediate employer is operating under the law and providing, of course, he’s 
solvent. The purpose of this statute was to eliminate the evasion of the Work- 
men’s Compensation Law by an employer by the simple expedient of the em- 
ployer subcontracting ‘all Of his $ work out so that in fact he didn’t have any 
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immediate employees, and he could thereby circumvent the Workmen’s Com- 
pensation Law. 


It in effect says that you, Mr. Principal, are charged with the responsibility 
of selecting competent independent contractors and you select them at your 
peril. The statute was enacted in the original Compensation Law—1911, I 
believe it was—and there’s been no change or modification of it since that time. 
It’s a derivative of the English statute, pretty well identical to the English stat- 
ute in effect, and very similar programs are in effect in over forty of the states 
of the United States. It’s called in your cases in other states, you'll read about 
statutory employees or contractors under theories of liability, but they’re pretty 
much part or parcel of the same type of legislation. 


Now most of the controversies and most of the litigation under this statute 
arise out of the provision of the law which says—and I'll say it again—that 
“when a principal contracts to do work which is a part of his trade or business.” 
The question is, what is a part of one’s trade or business? All of the various 
things that a man does are incidental to the business. Are those actually an 
integral part of his business; or is it the main thing that’s being accomplished 
in the business? 


In looking over the jurisdictions throughout the United States and inter- 
preting what is a part of the trade or business, Mr. Larsen, who is an authority 
in Workmen’s Compensation, who has written a two-volume set on the subject, 
makes this observation regarding the question of what is a part of one’s trade 
or business. He says: “With a surprising degree of harmony the cases applying 
these phrases agree upon the general rule of thumb that the statute covers all 
situations in which the work is accomplished which this employer or employers 
in a similar business would ordinarily do through employees.” The test is not 
one of whether the subcontractor’s activity is useful, what wouldn’t be useful 
or even absolutely indispensable to the statutory employer’s business—after all, 
this could be said of practically any repair, construction, or transportation ser- 
vice. The test, according to Mr. Larsen, is whether this indispensable activity 
in this business is normally carried on through employees rather than under 
contractors. 


Now our Kansas courts and all of the courts that pass upon this uniformly 
agree with what the intent of this legislation was, and I told you a minute ago 
what that was. It would seem that if the intent were to prevent one from cir- 
cumventing the statute by taking important parts of his business and putting 
them in the hands of independent contractors, that a rule like Mr. Larsen 
pointed would correct that. If this work were normally done by employees in 
this kind of a business, then the Principal Liability Statute should be applicable. 
If not, under Mr. Larsen’s rule it should have no application. 


The Kansas rule, however, is to the contrary. The Kansas courts have pretty 
well made two rather broad tests as to what is and what isn’t a part of one’s 
trade or business. They in effect say, “Whose work is being performed?” Once 
again, in a general way, if one is having business and contracting it away, it 
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certainly is always a part, certainly is part of your work, if you are contracting 
it away. Perhaps an even broader division is the test, interestingly enough, in 
which the court asks, “If this injured man had been employed by this principal, 
would we have held that his injuries were not compensible because they weren’t 
a part of the trade or business of the principal?” Obviously not, the court says, 
in allowing compensation or in saying that a compensation remedy would be 
applicable. 


I pause to reflect on that. In my judgment, it is erroneous reasoning. The 
very assumption that the court is making is what makes the test invalid. In 
other words, let me take two illustrations to counteract or distinguish between 
the two rules. If a dry-goods store, for example, decides that they want to add 
a room onto their business, and if they contract with one of the local con- 
tractors to add this room onto the business, then our Kansas test would say: 
“If as their carpenter you were immediately employed by the dry-goods store, 
would we have held that your work was a part of their trade or business?” 
Obviously yes. It would seem to me that that assumption is the only valid 
reason for following the rule, and the assumption is a hypothecation. 


If, on the other hand, an employer normally and customarily maintains car- 
penters and maintenance men on his payroll, for example, and these employees 
of this dry-goods store are injured while doing repair or maintenance work, of 
course that’s an incidental part of the dry-goods business in those instances. 


The next important question that the statute provided must be answered 
before the principal liability provision is applicable is that in order for it to be 
operative the court must find that, quoting the statute, “this section shall not 
apply to any case where the accident occurred elsewhere than on, in, or about 
the premises on which the principal has undertaken to execute work or which 
are otherwise under his control or management; or in or about the execution 
of such work under his control or management.” That would seem to be a very 
definite restriction upon the application of this statute. In fact, however, it has 
been pretty much made meaningless by a decision of the Supreme Court some 
time ago, which in effect said that if the work is being undertaken by the sub- 
contractor, then this exclusive provision applies regardless of where the prem- 
ises are. For example, in the case I have reference to in 161 Kansas [Swift v. 
Kelso Feed Co., 161 Kan. 383], a manufacturing company undertook to manu- 
facture certain items, as I recall it, and then contracted with a freight company 
to deliver those elsewhere. An employee of the freight company was injured 
on somebody else’s premises while unloading the goods upon the docks of this 
customer. The court held that the work was being undertaken on the premises 
of Armour and Company, and inasmuch as it was undertaken there, this pro- 
vision of the statute [G. S. 44-503, subdivision (d) ] has no application, and 
the statutory employee provision is applicable and the man has a right of com- 
pensation against this principal. 

The importance of the statute is two-fold. First of all, of course, there is the 
very broad question of when one has a liability which ordinarily a person 
wouldn’t dream of having under the Workmen’s Compensation Law; not so 
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much when one has somebody come in and construct a building, but when a 
telephone man comes upon the premises of a business, for example, to repair 
the telephone, is he an individual so as to be able to recover compensation 
against the owner of the premises, the owner of the business? Our Supreme 
Court has in effect said that he could if he chose to seek that route.* The ques- 
tion of the delivery and the service personnel that either come from or go to 
premises of businesses every day are theoretically all covered under Workmen’s 
Compensation and could recover compensation benefits against the principal, 
even if—I say this advisedly—even if the business owner may think he wasn’t 
even operating under the Act. The freight company employee may have a 
perfectly valid claim against that business man. 


But probably the most important, or at least an equally important aspect of 
this law, has to do with the question of common law liability. In reviewing the 
decisions that come up under this statute, it’s surprising to note that many of 
these are advanced and brought up to the Supreme Court by insurance com- 
panies or by principals seeking to avoid common law liability. In other words, 
as we all recognize, the Workmen’s Compensation Law provides an exclusive 
remedy. A man operating under the Act has no common law remedy against 
his immediate employer. Also, there’s no question but he has no right against 
the principal if this statute has application, and despite the fact that he may 
not choose to invoke the statute and may have a perfectly valid claim against 
his immediate employer. That last situation is almost, say, in seventy-five per 
cent of the cases where the case comes before the Supreme Court for considera- 
tion, where a principal is avoiding a common law liability by asserting that 
the remedy under the Compensation Law is an exclusive one. 


In conclusion, I think that we all should, in advising clients regarding the 
business relationship that one has with the normal day-to-day personnel that 
comes on the premises or may go elsewhere, be cognizant of the fact, in advising 
the client, that there is a very strong potential liability under the Workmen’s 
Compensation Law. On the other hand, when one undertakes the prosecution 
of a damage suit, this is a very broad thing, definitely preventing a man from 
recovering a third party claim against one that, as far as the injured employee 
is concerned, it may be the furthest thing in his mind that this man may be 
considered technically an employer of his. 


Thank you. (Applause) 


Mr. SARGENT: Bob, thanks a lot. I know that Bob Partridge’s remarks have 
already projected some very interesting questions in the minds of all of you. 
I would like to reserve those questions just now, because we will have both 
Mr. Partridge and Mr. Villepigue on a panel discussion in which you will be 
able to ask the various questions which you have in your minds immediately 
after Mr. Villepigue presents his paper. (Editor's Note: See pages 401, 402 of 
this issue for questions and answers. ) 





*Editor’s Note: See 401 of this Bar Journal for question by Mr. Martindell and answer by Mr. Partridge, 
citing 161 Kansas 345 (1946). 
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DEFINING ACCIDENTS AND DETERMINING DISABILITY 
UNDER WORKMEN'S COMPENSATION* 


By E. P. VILLEPIGUE 
Of the Wichita, Kansas Bar 


Mr. VILLEPIGUE: Mr. Chairman, ladies and gentlemen: I’ve been asked 
to discuss our Workmen’s Compensation decisions, particularly recent decisions 
defining an accident and determining disability. Of course time would not per- 
mit me to discuss that generally, and I believe that a trend is best defined in 
accidents which are in substance where a claim is made of an injury due to 
weather conditions, and I’ve more or less limited this discussion to that. 


Now the first thing, of course, we wanted to know what an accident is. Well, 
our Supreme Court long ago has defined an accident as being “a sudden, un- 
expected, undesigned event, usually accompanied by force.” Now in Kearns v. 
Reed, 136 Kansas at 36, the court set out six elements which are required to 
prove an accident. First, it must be undesigned; second, sudden; third, unex- 
pected; fourth, usually of an afflictive or unfortunate character; fifth, often 
accompanied by a manifestation of force; and sixth, the time, the place, and 
the circumstances. 


Now with these six elements in mind, I want to discuss some of the earlier 
cases in comparison with later cases; first, by weather cases. In Wright v. Keith, 
136 Kansas 393, the trial court found that: “The freezing of the claimant’s 
toes and foot resulting from the combined effect of Buerger’s Disease and the 
wet, muddy, slushy and cold condition to which the foot was exposed during 
the greater part of the day was an accidental injury arising out of and in the 
course of employment.” Judgment was entered in favor of the claimant. But 
the Supreme Court reversed the trial court in that particular case and entered 
judgment for the defendant. The Supreme Court in the opinion on page 395 
set forth the six elements of an accident which I have just mentioned. The court 
also cited Baker v. Shell Petroleum Company, which is the case where a man 
received repeated injuries and the court held that he did not have to prove any 
particular event caused the injury to him. The court also set forth Mathis v. 
Ash Grove L. and P. Company, 127 Kansas 93, where the workman was killed 
by a stroke of lightning while walking along a railroad track near a high- 
powered electric line where lightning was more severe than elsewhere, and it 
was held to be an accident within the meaning of the statute. 


I believe that in discussing this matter it requires me to set forth almost 
identically what the facts are in the case, as well as what the court has said, so 
it will require a good deal of reading, actually what the court has said. The 
court said: 

“It will be readily observed that in each and all of the above cases there was 
plainly or conspicuously one or more of the six elements contained in the definition 
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of an accident as above given—sudden, unexpected, undesigned, or accompanied by 
force. None of these are conspicuous in the freezing incident in the instant case. 
The climatic conditions were quite normal for December 3d, with a temperature 
from 39 degrees to 28 degrees. There was no storm, flood, or other sudden or 
unusual event. It was only normal for the top of the ground in a wheat field at 
that season of the year to freeze and thaw within that range of temperature. It was 
no accident that the slushy ground commenced that day to freeze about four o'clock; 
neither would it be an accident if the foot or hand not sufficiently protected might 
do the same. The situation appears to lack all six elements contained in the defini- 
tion of an accident.” 


Now the court further said: 


“This claimant may have been more in the slush and mud than the other work- 
men engaged with him, and possibly thus exposed to a greater extent than the aver- 
age workman in other lines of industry, as the trial court found it, but if it is a 
hazard peculiar to the industry in which he is engaged, it is to be anticipated when 
he seeks and accepts the employment. The claimant here was not an amateur at 
the business, for he had followed such work for twenty-two years in all kinds of 
weather. The work and surroundings are described by him and his fellow workmen 
as being not much different from that of other outdoor workers as on farms, roads, 
or ditches. The climatic conditions are not peculiar to the vocation or arise out of 
the employment, but are the same for all outdoor employment in the same neighbor- 
hood at the same time. Ordinary climatic conditions are not hazards in themselves 
and are not peculiar to any industry so as to be said to arise out of such employment.” 


Now beginning with the next case, where the court changed that rule some- 
what, in Rush v. Empire Oil and Refining Company, 140 Kansas 198. In this 
case the workman was employed to gather waste paper and trash in a town 
built and maintained by an oil company for its employees. He was provided 
with a team and wagon. One day when a wind and rain storm came up, he 
led the team to the side of a garage, and while standing there the wind blew 
the garage over and he was severely injured. Compensation was denied on the 
grounds that the injury did not arise out of the employment. The court said 
in the opinion: 

“When the injury occurs from the elements, as from lightning, cyclone, or the 
like, the majority of the cases hold, and the better reasoning is, that under statutes 
like ours which fix the liability only when the accident arises out of and in the 
course of employment, there is no liability unless the employment in some specific 
way reasonably can be said to have increased the workman's hazard to such element. 

“Where a workman, while performing an ordinary duty of his employment, ob- 
serves a storm approaching and seeks shelter in or near a building which is dam- 
aged or destroyed by the storm, and the workman is injured thereby, he is not en- 


titled to compensation in the absence of a showing that his situation was more 
hazardous because of his employment than it would have been otherwise.” 


It is further said: 
“Our attention is directed to the fact that the trial court held the accident arose 
out of and in the course of the employment. . . . But this could only be a conclu- 


sion of law based upon facts found. We have previously stated the facts found 
almost in the language used by the trial court, and there is nothing in them, or in 
the evidence, tending to show that the storm, and the fact that claimant sought 
shelter from the storm, was in any way caused by his employment, or that his sit- 
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uation in those respects differed from that of any other person who might have been 
in the locality at the time.” 


Now a definite change was shown in our Supreme Court later in Murphy v. 
I.C.U. Construction Company, 158 Kansas 541. In this case our Supreme 
Court affirmed a decision of the trial court awarding compensation based upon 
the claimant’s freezing his fingers while helping dig a ditch. The claimant in 
this case was sixty-six years of age. He was injured on the first day of work. He 
reported to work at 8:30 in the morning, worked with a gang of men digging 
ditches for foundation for a building. He used a sharpshooter, a pick or a 
shovel, and worked until 5:30 in the evening, with thirty minutes off for lunch. 
After quitting he rode home in a closed car. The next day he called a doctor 
and was sent to a hospital for treatment. He remained in the hospital for about 
two days, and again, after two weeks, he was in the hospital for a period of 
about two weeks. The court in the opinion in this case stated: 

“Appellant's second and principal contention is that appellee did not suffer an 
‘injury by accident’. There is marked conflict upon the question of whether injury 
suffered from heat or cold due to weather conditions is to be classed as an accident 
within the meaning of workmen’s compensation acts. After examining the text- 
books, the cases cited by both parties, and many others, we have no hesitancy in 

\ saying that the great weight of authority is that frostbite is such an ‘accident’, at least, 

if the conditions from which it results are of a severe and unusual character and 
the workman by virtue of the circumstances under which he works is subjected to 
an unusual hazard not common to workmen generally in the locality. The rule is 
variously phrased, but the same idea occurs repeatedly in the cases from many juris- 
dictions. The same rule is applicable to injuries from exposure to the elements 
whether it be heat or cold. We find such expressions as the following: ‘injurious 
consequences resulting from exposure to a sudden, extreme and exceptional degree 
of cold’, ‘extraordinary exposure to cold’; ‘it is necessary that it appear that the 
working conditions were unusual’; ‘peculiarly exposed to the risk of such injury’.” 


The court further said: 

“The rule is generally recognized, however, that if an employee, by reason of his 
duties, is exposed to a special or peculiar danger from the elements—that is, one 
"sper than other persons in the community—and an unexpected injury is sustained 

y reason of the elements, the injury constitutes an accident arising out of and in 
the course of the employment.” 

The court held that this case could be readily distinguished from the Wright 
and Rush cases which I have just discussed, with the statement that in the 
Wright case the temperature was only 28 degrees above zero and that the 
claimant was thoroughly used to the kind of work he was doing, having been 
doing it for twenty-two years. There was no unusual climatic condition. There 
was no sudden change of temperature. The court also distinguished the Rush 
v. Empire Oil and Refining Company case with this statement: 

“Clearly the hazard of the falling garage was not an incident which had any causal 
connection with the employment.” 


The court in the Murphy case, in distinguishing it from the Wright and Rush 
cases, stated that the night before the claimant went to work a cold wave or 
blizzard occurred. On the day he was working the temperature was five degrees 
above zero, and the mean temperature that day was twelve and a half degrees 
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above zero. It was an unusual and extremely cold day for that locality. The 
claimant, a sixty-six-year-old man, was unaccustomed to outside work. He wore 
two pair of gloves. The ground was frozen six or eight inches and required the 
use of a pick. It was so cold that the claimant did not remove his gloves during 
the noon hour. No fire was provided by the employer and there was no fuel 
provided by him for the making of a fire. 


I will go now into the Pinkston case. I rather hesitate to discuss that case— 
I certainly was on the losing side of that one. The Pinkston case appears in 180 
Kansas at 295. The claimant was employed as a car salesman. He was forty- 
nine years of age. On February 18, 1955, he was directed by his employer to 
go out to a farm sale where a particular truck of the respondent had been 
advertised in the sale bill. He was there, of course, to protect bids on the truck. 
He performed no physical work that day except to fill the car with gasoline. 
That morning he drove out to the sale, arriving there about 10:30 in the morn- 
ing. He parked his car on a hill about a hundred yards from the place where 
the sale was being conducted. He sat in his car until 11:30 that morning, then 
he went from there to the place where the auctioneer was holding the auction. 
At that time it was small stuff, but he was interested in buying an electric fence. 
The day was cold and drizzly, with a little snow mixed with rain. The tempera- 
ture was approximately freezing. The ground was sticky and muddy but not 
frozen. The mud would be over the top of a man’s overshoes. He was dressed 
in heavy clothing. He left the place where the auction was being conducted, 
walked down a ravine and up a hill about a hundred yards where some church 
women were serving lunch. He ordered a bowl of chili, began eating it, and 


dropped dead. 


The commissioner and trial court both found for the claimant. The question 
on appeal was simply this, whether that was an accident arising out of and in 
the course of employment. The Supreme Court in the opinion stated this: 

“The circumstances surrounding Pinkston’s activity at the sale, his walking up 
and down the ravine and standing around in heavy, sticky mud over his overshoes, 
his being out in the rain in temperatures near freezing for approximately one hour 
and a half, together with the fact of his heavy clothing, clearly were such as would 
have authorized the trial court, under the evidence presented, to relate the coronary 
occlusion to physical exertion, and to conclude that such exertion in the rain in 
freezing temperature was a contributing factor which aggravated and precipitated 
the sudden entrance of the blood clot from the circulatory system into the coronary 
vessel, causing the fatal seizure, and was as distinctly traumatic as if the heart had 
been stopped by the violent application of force from without. The findings of the 
trial court that Pinkston received personal injury by accident, within the meaning 
of [our statutes] are supported by sufficient competent evidence and cannot be 
disturbed.” 

Now the next case cited by our court on this particular question is Taber v. 
Tole Landscape Company in 181 Kansas 616. The respondent in this case was 
engaged in the business of landscaping, trimming trees, taking care of yards 
and shrubs, and the like. On August 1, 1955, claimant, in company with other 
employees, was driven to a nearby town to do some tree trimming. The maxi- 
mum temperature that day was ninety-eight degrees. During the day claimant 
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and the workmen trimmed trees and cleaned up the debris and so forth. Claim- 
ant complained that he was not feeling well and did not eat any lunch. During 
the day he drank some cold water from a five-gallon can that he employer 
had provided. The claimant advised his foreman that afternoon that if he did 
not feel better the next day he would not return to work. However, he did re- 
turn to work on the next day and did the same kind of work. It was another 
hot day. The maximum temperature was ninety-eight degrees. Some of the 
work was in the direct sunlight and some was in the shade. He drank water 
from the tank the same as he did the day before. The work they were doing 
was hot and hard. Claimant did not complain of feeling ill, ate lunch, and at 
quitting time he was driven home by a fellow employee and apparently there 
was nothing wrong with him. He went into the house and a short time there- 
after was found unconscious in the kitchen. He was removed to the hospital, 
and his temperature was in excess of one hundred eight degrees. He remained 
in the hospital at Independence for two weeks and was later transferred to the 
Veterans Hospital at Wichita, where he remained for a considerable time. His 
condition was permanent nerve and brain damage resulting in partial paralysis. 
His condition was diagnosed as a heat stroke. 


Now the trial court found that the claimant suffered an accidental injury. 
The employer appealed to the Supreme Court, contending error of the trial 
court in finding that claimant suffered a personal injury by accident arising out 
of and in the course of employment. In the opinion on page 620 the court 
stated: 


“From the foregoing and other authorities dealing with injuries resulting from 
exposure to the elements, such as in this case—natural heat—the general rule appears 
to be that the injury arises out of the employment when there is apparent to the 
rational mind, upon consideration of all the circumstances, a causal connection be- 
tween the conditions under which the work is required to be performed, and the 
resulting injury. Under this test, if the injury can be seen to have followed as a 
natural incident of the work, and to have been contemplated by a reasonable person, 
familiar with the whole situation, as a result of the exposure occasioned by the 
nature of the employment, then it arises out of the employment. It excludes, how- 
ever, an injury which cannot fairly be traced to the employment as a contributing 
proximate cause, and which comes from a hazard to which the workman would have 
been equally exposed apart from the employment. In other words, the causative 
danger must be peculiar to the work and not common to the neighborhood—that is, 
the employment must bring with it greater exposure to injurious results from the 
exposure to which persons generally in the locality are subjected.” 


The court further said: 


“Under this record it cannot be denied that claimant’s work exposed him to a 
greater danger than if he had not been working at all. In other words, his employ- 
ment subjected him to a greater hazard or risk than that to which he otherwise 
would have been exposed, and although the risk was common to all who were 
exposed to the heat on the day in question, the true test in a case such as this is 
whether the employment exposed the employee to the risk. We have no difficulty 
in agreeing that it did, and that there was a direct causal connection between the 
work and the injury.” 


Now the next case, that has just been decided by our Supreme Court. The 
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opinion was handed down on the 12th day of April, 1958. This is Alpers v. 
George-Nielsen Motor Company, 182 Kansas 790. This was a death case. 
The decedent was employed as a car salesman by the respondent. On the night 
of November 7, 1956, he and his stepson were sent by the employer by rail 
to Kansas City to pick up two new cars. The next morning they were driven 
to the Buick warehouse in Kansas City, arriving there about 7:30 to 8:00 
o'clock. The weather was cold; the temperature was thirty-two to thirty-four 
degrees. A north wind was blowing and it was spitting snow. Alpers had no 
overcoat and stood in the cold outside the warehouse until it opened about 8:30 
in the morning. He was sixty-one years of age; he had a heart condition, and 
was still recovering from an appendectomy performed September 17. Shortly 
after ten o'clock he and his stepson obtained one car and drove it to a filling 
station six blocks from the warehouse. Alpers instructed the stepson to 
drive the new car to Dodge City, and he walked back to the warehouse facing 
the north wind. When he reached the warehouse he met a Reverend Vaughan 
whom he knew and stated to him that he regretted that he had made arrange- 
ments to drive the second car back to Dodge City, as he did not feel well. At 
that time he had his coat collar turned up and appeared chilled. A few minutes 
later he was found inside the warehouse in a dying condition. The body was 
taken to the hospital, where the deputy coroner pronounced him dead. 


Now in this case the claimant’s doctor testified that his death was due to acute 
coronary occlusion, and further stated that in his opinion, from a knowledge 
of the patient and his history, the claimant's condition was basically myocarditis, 
chronic, which made him more disposed to coronary occlusion. He further 
testified that Alpers’ type of heart disease would not cause death at rest and 
without excessive exertion, although normal walking is considered exertion. 
He further testified that exposure to cold was one of the most common precipi- 
tating factors in the development of a coronary occlusion, and that Alpers’ 
walking in the cold was a contributing factor which aggravated and precipitated 
the sudden entrance of a blood clot from the coronary system into the coronary 
vessel and produced death. The respondent’s doctor testified substantially the 
same. The trial court found that Alpers sustained a personal injury by accident 
resulting in death. The respondent’s appeal contended that there was no evi- 
dence justifying personal injury by accident which resulted in the decedent's 
death. Claimant relied on Pinkston v. Rice, which I have mentioned. Re- 
spondent relied on Taber v. Tole Landscape, which I have also mentioned. 
Their reliance on the Taber case means that they hold that the exposure to 
the elements must subject the employee to a greater risk or hazard than that 
to which he would have otherwise been exposed, and that in the instant case 
the deceased was not exposed to any more risk than had he not been working, 
and had he merely walked to the grocery store for a loaf of bread. The court 
said: 

“We are unable to accept this view. . . . In the present case there is ample evi- 
dence that the decedent’s death was caused by coro occlusion; that the occasion 
of his death was sudden, unexpected and undesigned; that the facts and circum- 


stances surrounding decedent's activity from 7:30 a.m. until his death between 10:00 
and 10:30 that morning—his standing outside in the cold for at least thirty minutes 
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(from 8:00 to 8:30 am.) and subsequently walking six blocks into a cold north 
wind, in spitting snow and with the temperature at the freezing mark, being im- 
properly dr for the occasion—were such as would have authorized the trial 
court under the evidence presented to relate the coronary occlusion to physical 
exertion and to conclude that such exercise in freezing temperature was a con- 
tributing factor which aggravated and precipitated the sudden entrance of a blood 
clot from the circulatory system into a coronary vessel, which in turn caused death. 
Under the record, it cannot be denied that decedent's work exposed him to a greater 
danger than if he had not been working. His employment under the circumstances 
subjected him to a greater hazard or risk than that to which he would have other- 
wise been exposed.” (And then they cite Taber v. Tole Landscape Company.) “We 
are of the opinion that the record discloses sufficient competent evidence to support 
the trial court’s finding.” 

Now with those cases, gentlemen, it’s my opinion that beginning with the 
Murphy case our Court has completely departed from the old rule that required 
exposure to special or particular danger from the elements, and that a more 
liberal rule has now been adopted by our Court, which is exposure to a greater 
danger than if the workman had not been working. I wanted to call attention 
to one disability case which I think is important in the determination of dis- 
ability. The old rule was that the man should be disabled only from doing 
ordinary common labor work. In Daugherty v. National Gypsum Company, 
182 Kansas 197, the record disclosed that the claimant was a man thirty-eight 
years old, was employed as general line foreman at respondent’s shell-loading 
plant, and that it was his job to represent management and supervise personnel. 
He was classified an “exempt” employee. That, apparently, from the case, 
meant he wasn’t subject to time or rules or other things. He did not have to 
punch a time clock. His transportation was furnished. Generally he had the 
run of the plant and was free to come and go as he pleased. For five and a half 
years prior to his employment with the respondent he was superintendent of 
an ordnance plant in Colorado. For approximately fifteen years prior to the 
hearing in this case, claimant’s duties were supervisory rather than physical and 
manual labor; he was not expected to do any manual labor and it was not a 
part of his job. However, at times he would do some physical and manual labor 
along with other workmen working under him. The claimant sustained three 
separate and distinct injuries. On October 29, 1954, claimant sustained an 
injury affecting his lower back and left leg. On December 23, 1955, claimant 
stooped over to hold a wrench for another employee who was repairing a metal 
chair, and as he started to get up he again experienced a sharp pain in the lower 
back. Eventually the pain in his back improved to a dull ache, but the pain 
in his left leg continued. On April 27, 1956, the claimant was driving a tow 
jeep while touring the production line. He was sitting approximately five and 
a half feet above the ground, and to alight from the car he raised himself up 
and in stepping down he again experienced a sharp pain in the lower back and 
fell to his knees. The pain in his back and left leg was much more severe fol- 
lowing this injury. He was placed on sick leave May 1, 1956, and on May 15, 
1956, his employment was terminated. 

Following his discharge the claimant and his family moved to Pueblo, Colo- 
rado, and on July 27, 1956, as a result of his leg giving way under him, 
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he experienced a fall in his home. Claimant entered the Veterans Hospital in 
Denver and received a myleogram examination and treatment. Since leaving 
the hospital he was not engaged in public employment, complained of a sharp 
jabbing pain from the center of his back into his left hip, with a slight numb- 
ness in his left leg and a burning sensation in the left leg and the lower portion 
of his back and a tightening of the rectum. 


On October 19, 1956, claimant applied for a supervisory job at the Pueblo 
Ordnance Depot, and in answering a question on the application stated that 
he was not disabled. At the time of the hearing claimant testified he could do 
the same type of supervisory work that he was doing prior to his discharge by 
the respondent, and he did not believe that the pain he had on October 24, 
1956, was sufficient to disable him. He further testified that while he felt he 
could do supervisory work, he was not physically able to do ordinary physical 
and manual labor. 

The medical witness for the claimant testified that he examined the claim- 
ant first on July 7, 1956, and that claimant had a herniation of the inter- 
vertebral disc between the fifth lumbar vertebra and the sacrum, with spinal 
nerve involvement causing nerve root compression affecting the left leg; that 
the claimant was totally disabled from both manual and supervisory work; that 
the actual herniation of the lumbar disc was caused by the injury on April 27, 
1956; that his disability probably would increase and may require surgical re- 
moval of the offending disc. On October 23, 1956, a second examination was 
made by this doctor and he testified that as a result of that examination he 
believed that the claimant’s disability from performance of ordinary physical 
and manual labor was reduced to thirty per cent, but that the claimant could 
do supervisory work provided he continued to get satisfactory results from his 
treatments. 

Respondent’s medical witness testified that he examined the claimant on 
March 6, 1956, and that he did not believe the claimant was in any way dis- 
abled from performing either supervisory or ordinary physical and manual 
labor. He re-examined the claimant on October 22, 1956, and testified that as 
a result of that examination he felt that the claimant was disabled about fifteen 
per cent in performaning heavy manual labor, but he was still of the opinion 
that the claimant could perform supervisory work. 


Now I think this is the first case where that particular question has come up, 
gentlemen, as to when is a man disabled who has been performing just super- 
visory work. The court in the opinion stated that: 

“. . . the claimant became totally disabled on April 27, 1956, and was totally 
disabled until October 8, 1956, and since that time he has a 25% permanent partial 
general body disability from performing physical and manual labor, and the period 
of time claimant will be so disabled in the future is indefinite and problematical, 
and by reason thereof the claimant is entitled to compensation for temporary total 
disability from May 4, 1956, one week after his injury of April 27, 1956, to October 
8, 1956, a period of 22 weeks and 3 days at $32.00 per week, followed by 25% 
permanent partial general body disability from the performance of physical and 
manual labor from October 8, 1956, for an indefinite period of time at the rate of 
$21.98 per week, in all not to exceed 415 weeks.” 
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Now that was the finding of the trial court. The respondent appealed to 
the Supreme Court, contending that the district court failed to take into con- 
sideration the distinction between physical and manual labor on the one hand 
and supervisory duties on the other, and contended that the disability from 
one is not disability from the other, particularly where there was no evidence 
of permanent partial disability from the performance of supervisory work. The 
Supreme Court in an opinion on page 201 stated: 


“Respondent contends that if following an injury a workman is able to perform 
the same general type of work for which he was hired, disability, within the mean- 
ing of G. S. 1955 pe so forth], has not occurred since he has suffered neither 
financial nor performance loss when measured by the standard of performance re- 
quired of him by reason of his occupation. It is argued that claimant's disability, 
if any, could only have been based upon his inability to earn wages in supervisory 
work, and that since the award was limited to his disability from the performance 
of physical and manual labor, it was in effect determined that he suffered no 
diminution in earning capacity as a supervisor; consequently, he sustained no com- 
pensable disability.” 

Now that was the contention of the respondent as set out in the opinion of 
the Supreme Court. I’ll call your attention to the syllabi in this case, Syllabi 
1, 3, and 4: 

Syllabus 1: “In a proceeding under the Workmen’s Compensation Act, a work- 
man was employed to do supervisory work and was not expected to do physical and 
manual labor; however, at times he did perform labor of that character along with 
the men working under him, and while performing such labor his back was injured, 
which affected his left leg. He testified at the hearing before the workmen’s com- 
pensation examiner that as a result of hospitalization and medical treatment, he felt 
he could do supervisory work, but was unable to do ordinary physical and manual 
labor. The district court on appeal awarded claimant 25 per cent permanent partial 
general body disability from performing physical and manual labor. It is held: 
there was substantial competent evidence to sustain the award.” 

Syllabus 3: “ ‘Disability’ as used in G. S. 1955, Supp. 44-510 (3) (c) (24) is 
the inability of the workman to perform work he was able to perform prior to his 
injury, and is the test by which compensation is measured for injury arising out of 
and in the course of his employment.” 

Syllabus 4: “Generally speaking, the loss of earning power of an injured work- 
man is the theoretical basis for the allowance of compensation. Loss of earning 
power may result from his ineligibility to obtain work as well as from inability 
to perform procurable work due to the impairment of his physical fitness, and wages 
paid to not establish ability to earn.” 


It is my opinion that this case, now, definitely established what our Supreme 
Court will hold as disability, and that there will not be as many questions arising 
in the future. This case certainly goes to the point that it’s not necessary that 
the man be disabled from performing the work he was performing at the time 
of injury, and that if he did do or was capable of performing physical work, that 
he may obtain compensation even though his job did not provide any physical 
or manual work. 


Thank you very much, gentlemen. (Applause) 


Mr. SARGENT: Thank you very much. There will be a short time for ques- 
tions and answers, and I know that most of you do have some, but first I think 
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that a foundation question is in order which I would like to propound to these 
gentlemen. Mr. Villepigue, what follows now will arise out of your course 
of employment today and it will be most assuredly sudden, unexpected, and 
undesigned. Now are you going to claim compensation for this or not? 


MR. VILLEPIGUE: I don’t quite get you. Well, I will say that under the 
Alpers case, the weather case, a death case actually, it’s gotten to this point now, 
that if a man dies on the job he’s entitled to compensation. Of course, the in- 
tention of the Compensation Act generally was to place that cost on industry, 
and it has, but I think with the later decisions, particularly in the death cases, 
not only the weather cases but others, it has got to the point where if a man 
does anything, walks six blocks, steps down from a step—in other words, you 
don’t have to have any force from without. If there’s any force, I would even 
say mental force, which of itself would raise the blood pressure and thereby 
cause a coronary occlusion which resulted in death, or if it didn’t result in death, 
that he would be entitled to compensation. Does that answer your question? 


MR. SARGENT: Yes, I think it does. Are there any questions, any further 
questions, ladies and gentlemen, of either Mr. Partridge or Mr. Villepigue? 


Mr. MARTINDELL (Robert Martindell of Hutchinson): I'd like to address 
my question to Bob Partridge. Bob, you made reference to possibly a telephone 
employee coming into a building or an office to do some work and sustaining 
an injury. Did I understand you to say that that might probably be charged to 
you under your principal liability, to the person for whom he was working? 


Mr. PARTRIDGE: Yes, I think that’s right, Bob. There is a 1946 case (Hoff- 
man v. Cudahy Packing Co., 161 Kansas 345) that, if you apply the test, if 
this telephone company employee had been immediately employed by this 
property owner and had been doing this telephone work, repairing or installing 
or any kind of installations of that kind, if he had been doing it for the property 
owner, would he have been entitled to compensation? The court answered yes, 
he would have been and held that the principal liability provision was applica- 
ble, and in this case refused to allow them to recover common law benefits on 
the basis that the property owner had been negligent in one particular. 


Mr. MARTINDELL: Would that holding be taken even though this principal 
we are talking about was not subject to the Workmen’s Compensation Law? 
What I’m actually getting at is how would that affect some of these people 
right here in this room if they had a telephone man come in to repair their 
telephone? 


Mr. PARTRIDGE: I think in limited situations it would, Bob. The principal 
doesn’t necessarily have to know that he’s operating under the law. The best 
illustration of that is, for example, the dry-goods store that wouldn’t have the 
remotest idea that they were operating under the law, and hadn’t elected to 
operate under the law; if they would contract with a contractor who happens 
to be in the building business by statutory definition to enlarge their premises, 
the court should hold that under those circumstances this principal had an 
obligation; it has to say that that dry-goods store was an ancillary pursuit in 
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the building business. The court says that you can have more than one business, 
and under those circumstances this dry-goods store would be under the law. 
Under those types of situation, surely you could be under the law even though 
you didn’t think you were. 


Mr. SARGENT: Are there any further questions? 


Mr. BOWKER (of McPherson): Bob Partridge, what would be the effect 
on a situation like this under the new law with reference to the number of em- 
ployees? You recall under the old law you had to employ five or more em- 
ployees for a month, and now it’s five or more at the time of the accident. Now 
suppose you're within one of the types of employment where you are required 
to carry compensation or are under the Compensation Law, but you’d only have 
four employees; then the stranger would come into the premises to work, do 
some work; would you then have five employees and be under the Act, where 
you would have not been under the Act if only your own people had been there? 


Mr. PARTRIDGE: I think the principal has to follow that, if you’re going 
to go back and look at the intent of the statute—and the statute was legislated 
with the purpose of not letting you subdivide your business and escape the law, 
and you're going to have to add them all up by intent to fill the five or more 
employee provision as indicated a minute ago—the building business, why you 
don’t need the five, original statute has no employee exceptions, you know— 
but any other type of hazardous business as defined by the statute, I think you 
have a right to add ’em all up in order to arrive at whether that statutory pro- 
vision was complied with or not. 

Mr. BowKER: All right, I'll ask one more question in connection with that. 
Now assume that your employment was in the general hazardous class, not the 
building or mining class but the general hazardous class, five or more em- 
ployees, but the individual employee who came on your premises was not in the 
general hazardous class, would that have any effect on that? 

Mr. PARTRIDGE: I think that you’d have a right, regardless of whether he 
was or wasn’t in the principal’s occupation, was within the hazardous definition. 


Mr. SARGENT: I would like to thank both Mr. Partridge and Mr. Villepigue 
for an excellent presentation. (Applause) 











you enjoy research, are able to write simply 





Classified Ads 





WANTED: Complete set of used Kansas 
reports. Could use partial set. What do you 
have, and how much? Write Chas. F. Lay, 
Farmers Bank Bldg., Gardner, Kansas. 





ATTENTION PRACTICING LAWYERS 
and LAW SCHOOL GRADUATES. If 


and clearly, desire the security afforded by 
an assured income, are interested in pleas- 
ant and permanent work, apply now for a 
position on the editorial staff of the Ban- 
croft-Whitney Company, Law Book Pub- 
lishers since 1856, McAllister & Hyde 
Streets, San Francisco 1, California. (Ad- 
dress Applications to Editorial Dept.) 











RECENT ADDITIONS TO THE STATE LIBRARY 


403 


RECENT ADDITIONS TO THE STATE LIBRARY 


American Law Institute Committee on 
Continuing Legal Education collabo- 
rating with the American Bar Asso- 
ciation: 

Braucher, Robert. Documents of title 
(under the Uniform Commercial 
Code) Mar. 1958. 

Hawkland, William D. Sales and bulk 
sales (under the Uniform Commer- 
cial Code) Mar. 1958. 

Seidel, Arthur H. What the general 
practitioner should know about 
trademarks and copyrights. Dec. 
1957. 

Andrews, F. Emerson. Legal instruments 
of Foundations. Russell Sage Founda- 
tion, 1958. 

Appleman, John Alan, ed. Basic estate 
planning. 2 v. Bobbs-Merrill, c. 1957. 

Barksdale, Hiram C. The use of survey re- 
search findings as legal evidence. 
Printers’ Ink Books, c. 1957. 

Beall, Walter C., ed. Wrongful death and 
survivorship—being a complete report 
of the NACCA sixth annual regional 
meeting and seminar. W. H. Ander- 
son, 1958. 

Clift, Raymond E. A guide to modern 
a thinking. W. H. Anderson, c. 
1956. 

Darrow, Clarence Seward. Attorney for the 
damned; ed. and with notes by Arthur 
Weinberg. Simon & Schuster, 1957. 

Davis, John E. An introduction to tool 
marks, firearms and the striagraph. 
C. C. Thomas, c. 1958. 

Donigan, Robert L. Chemical tests and the 
law—Legal aspects of and constitu- 
tional issues involved in chemical 
tests to determine alcoholic influence. 
The Traffic Institute of Northwestern 
U. 1957. 

Flick, Clinton P. Abstract and title prac- 
tice with forms. 2d ed. 3 v. West, 
1958. 

Foosaner, Samuel J. Tax uses of life in- 
surance. Callaghan, c. 1957. 

Fordham, Jefferson B. The legal profession 
and American constitutionalism. (16th 
Annual B.N. Cardozo Lecture) Assn. 
of the Bar of the City of N-Y., 1957. 

Frank, Jerome N., and Frank, Barbara. Not 
guilty. Doubleday & Co., 1957. 

Fugate, Wilbur L. Foreign commerce and 


the anti-trust laws. Little, Brown, 
1958. 

Hatcher, Maj. Gen. Julian S., Jury, Lieut. 
Col. Frank J., and Weller, Jac. Fire- 
arms investigation, identification and 
evidence. The Stackpole Co., c. 1957. 

Hawaii, Revised Laws of 1955. 3 v. Filmer 
Bros. pr., 1958. 

Kaplan, H. Eliot. The law of civil service. 
Matthew Bender, c. 1958. 

Kephart, William M. Racial factors and 
urban law enforcement. U. of Pa. pr., 
c. 1957. 

Lamb, George P. and Kittelle, Sumner S. 
Trade association law and practice. 
Little, Brown, 1958. 

Lesnik, Milton J. and Anderson, Bernice E. 
Nursing practice and the law. 2d ed., 
J. B. Lippincott, c. 1955. 

Loss, Louis and Cowett, Edward M. Blue 
sky law. Little, Brown, 1958. 

Macdonald, John M. Psychiatry and the 
criminal—a guide to psychiatric ex- 
aminations for the criminal courts, C. 
C. Thomas, c. 1958. 

Pastor, Raul Sapena. A statement of the 
laws of Paraguay in matters affecting 
business. Pan Am. Union, 1953. 

Patterson, Edwin W. Essentials of insur- 
ance law. 2d ed., McGraw Hill, 1957. 

Proctor, Charles W. Authorities and rights 
of interstate truckers. Michie Co., 
1958. 

Rhode Island, General Laws of 1956. 8 v. 
Bobbs-Merrill, c. 1957-8. 

Roettinger, Ruth Locke. The Supreme 
Court and state police power—a study 
in federalism. Public Affairs pr., c. 
1957. 

Schwartz, Bernard. The Supreme Court— 
constitutional revolution in retrospect. 
Ronald pr., 1957. 

Trumbull, William M. Materials on the 
lawyer’s professional responsibility. 
P.-H., Inc., 1957. 

Wharton, Francis. Wharton’s criminal law 
and procedure; ed. by Ronald A. An- 
derson. 5 v. Lawyers’ Co-op. Pub. Co., 
1957. 

Willis, Arthur B. Handbook of partnership 
taxation. P.-H., Inc., 1957. 

(Books may be borrowed from the Kansas 
State Library for limited periods of 
time and will be sent upon request.) 








404 The JOURNAL 


The Journal of the Bar Association of the State of Kansas 





Published August, November, and May—Including Contributions and with the 
ene OF the Wadbbnne Univenay School oF Lae cal che Uninaisy of Kanes Stbocl of Lew. 





General Subscription Price for Non-Members, $8 per year. 
Price for a Single Copy, $2, if available; to Members, $1.50. 





ASSOCIATION OFFICERS EXECUTIVE COUNCIL 

Jay W. SCOVEL... % rer ; cated wie einen President  C, BANNON Er Leavenworth 
ndepen ence YTON ° 

W. M. BEALL...... aaerascises sees President-Elect pe toate. sig nay 2) -ceccccceccees Topeka 
ay Center , MAREE (Bite. 8B) cccccccccccccceed Chanute 
NS so ocro coats cessacne Vice-President HARRY O. JANICKE (Dist. 4) .........+-- Winfield 
Scott City L. A. MCNALLBY (Dist. 5)........200- Minneapolis 
GEORGE B. POWERS......... ... -Secretary-Treasurer WILLIAM M. FERGUSON (Dist. 6)......- Wellington 
ints a. <-pyspteemaasrraaeay. Dood WESLEY E. BROWN (Dist. 7)..........- Hutchinson 
. teeseecesscess ecutive Secretory ALEXANDER M. FROMME (Dist. 8).........- Hoxie 
dy sete, UE OREN (a H.......:...... Larned 
Third Floor, State House, T O. B. EMSON, Past President...........0445 Topeka 





BOARD OF EDITORS 
FRANKLIN CORRICK, Editor-in-Chief, Topeka 
FRED E. GULICK, Associate Editor, Topeka 
JOHN F. EBERHARDT, Associate Editor, Wichita 


DEAN SCHUYLER W. JACKSON .......-ees-: Topeka WAYNE COULSON .....c-cscececcececess Wichita 
The Editorial Board does not assume collective responsibility for any statement in the columns of the Journal. 
notes, comments 


article or communication, including editorial cases, and book revi is identifi the 
or the initials of the writer. ed ei nhs pedaed 





EE 





ANNUAL ABA MEETING IN LOS ANGELES 


The schedule is now complete for the two-week series of national legal or- 
ganization meetings to be held in connection with the 81st annual meeting of 
the American Bar Association in Los Angeles August 25-29, 1958. 


A number of ABA committees and sections, and nine affiliated national legal 
organizations, will start their meetings during the week preceding the opening 
of the Association’s convention. In some cases they will continue during the 
conference itself. 


Well over 200 speakers will appear on the various programs. Advance reg- 
istrations have been heavy and point to a final attendance of between 6,000 and 
8,000 registrants and wives. 


The National Conference of Commissioners on Uniform State Laws, which 
meets at the Hotel Statler August 18-23, will consider a dozen proposed uni- 
form and model acts for submission to state legislatures. Those to be considered 
for final approval are: water resources act, public defender act, estate tax appor- 
tionment act, simplication of security transfers act, facsimile signatures act, 
amendments to principal and income act and reciprocal enforcement of support 
act. 


From August 19-24, the Conference of Chief Justices will be meeting at the 
Huntington-Sheraton Hotel. Highlighting the sessions will be a report of the 
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committee on federal-state relations presided over by John R. Dethmers, Con- 
ference chairman and Chief Justice of Michigan. Other topics to be considered 
are court administration and the law governing atomic energy, right to use of 
water and use of public authorities. 


The National Legal Aid Association is holding its three-day meeting at the 
Hotel Huntington in Pasedena, August 20-22. Special workshop meetings and 
discussion groups are scheduled. 


The American Bar Foundation Board of Directors meets at the Hotel Statler 
on August 21. An all-day meeting is planned by the National Conference of 
Bar Secretaries for August 22 at the Hotel Statler. 


The National Conference of Bar Presidents will meet at the Statler all day 
Saturday (August 23) and Sunday afternoon. A special workshop session on 
public relations will be one feature of the program for the bar presidents. 


The American Law Students Association is holding its sessions at the Hotel 
Mayfair, August 23-27, and for the first time will have a workshop conference 
for student bar presidents on August 26. The National Association of Women 
Lawyers meets at the Hotel Statler August 24-29. 


On August 27, The American Judicature Society will meet and hear a talk 
by Warren Olney III, Director of the Administrative Office of the United 
States Courts, at the Statler. 


CANON 35 HEARING TRANSCRIPT AVAILABLE 


The American Bar Association has published in booklet form a stenographic 

summary of the special hearing held February 24, 1958, in Atlanta, Georgia, 

before the House of Delegates of the ABA on Judicial Canon 35, which deals 
with courtroom photography and broadcasting. 


Single copies of the 58-page booklet will be furnished to interested bar 
officials and members of the profession upon request to: American Bar 
Association, 1155 East 60th Street, Chicago 37, Illinois. 


Included in the documents are the full statements made before the House 
of Delegates by spokesmen for the media in opposition to retaining Canon 35, 
and by members of the bench and bar who favor a proposed restatement of 
the canon which would retain the photography-broadcasting ban. 


Also included in the document is a reprint of the report of a special com- 
mittee of the American Bar Foundation which recommended a rephrasing of 
the canon. Action on the proposed new version was deferred by the House of 
Delegates until the annual meeting of the ABA to be held August 25-29, 1958, 
in Los Angeles. 

Those who have read the February, 1958, Kansas Bar Journal (pages 292- 
315) should be quite familiar with the questions involved in the ABA hearings 
on Canon 35.—F.C. 
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Address communications to Franklin Corrick, Third Floor, Statehouse, Topeka, Kansas 


COURTROOM PHOTOGRAPHY ARTICLES NOTED 


By GILBERT GEIS, Assistant Professor, 
Los Angeles (California) State College 


“I enjoyed, as a proponent of one view in regard to Canon 35, seeing your quotations 
from my A.B.A. article in the recent issue of your JOURNAL. I wonder if I might order 
a copy of this issue, since I would like to do some more writing someday, particularly in 
regard to the Bar Foundation report, which I find a rather evasive and petulant docu- 
ment, and the two articles in your issue would be useful source material.” [See Kansas 
Bar JOURNAL, Feb. 1958, pp. 310, 315.] 


TEACHING ANGLO-AMERICAN LAW TO IRANIAN 
STUDENTS 


By F. J. MOREAU* 
March 31, 1958 


Hon. Franklin Corrick, Editor American Embassy—USIS 
Kansas Bar Journal A-P.O. 205 

Topeka, Kansas New York, New York 
Dear Franklin: 


Very pleasant indeed to receive your note of the 21st, together with enclosure, which 
of course makes me happy indeed. It seems strange to be away from those with whom 
I have had the pleasure of working so many years. Of course I take comfort from the 
fact that my year here will soon be over, and that I shall be returning to close friends soon. 


I have now been here about seven months, and have had some opportunity to study 
the Middle East a bit. But it takes a longer time to get something of a different civiliza- 
tion under your skin. For one thing, the language barrier is difficult to penetrate. I feel 
that I know the French language quite well, and the Spanish passably, but they do not 
get the job done here. It was my first experience at being in a country where I could 
not read signs and names of business places. The alphabet is, of course, similar to the 
Arabic, but the language—Farsi is spoken only here with variations in Afghanistan and 
parts of India and Pakistan, and southern Russia. 


The United States mission here may be expensive, but a glance at the map of the 





*Former dean of the University of Kansas School of Law, then with the Foreign Information Service of the 
United States of America in Iran. 
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world shows that it is very important. Iran is the door to the oil deposits of the Middle 
East, and the hot water port on the Persian Gulf. The need for help is great, too .Once 
you get out of the few large cities, Tehran, Tabriz, Isfahan, Meshad, Kermanshah and 
Abadan, you find many people living as they did more than 2,000 years ago. The water 
systems, electricity plants, and communication systems are still primitive. The highways 
are poor, few are paved. The stores are small; the rule is the small shop where the artisan 
still plies his art. 

My job has been very interesting—teaching Anglo-American law to Iranian students 
in French. English is making a lot of headway today, but in law the French language still 
dominates—next to the Farsi, of course. The reasons—forty years ago the country codi- 
fied its laws and copied the French codes of criminal law, criminal procedure, and com- 
merce—as to civil matters, such as property, marriage and divorce, and probate matters, 
they stuck generally to Islamic law. Also, most professors of law have done graduate 
work in France. No one that I know of has studied law in England or the United States. 
The constitution states that the legislature shall have a standing committee of church 
clergymen to study legislative proposals to see that they do not stray from basic Islamic 
principles. I keep telling them that there is as much religion and ethics in our law as 
in theirs. 

At any rate, as of this date I have lectured 26 hours in French on such things as Amer- 
ican political system, legal institutions, the federal and state courts, early professional 
literature in England, the influence of Roman law, custom, and equity on the law of 
the United States, administrative law in the United States, the impact of legislation on 
the common law, etc. These are now being translated into Farsi, so that I shall leave 
about 350 pages on American legal institutions and law in the library here in Farsi, a 
language that I cannot read. I am sure it’s the only book of its kind in the world. 

I am now writing two talks to be given in the larger cities of the country on “How 
the United States are Governed.” At times it will be in French, and at times in English. 
It’s an experience that I shall ever be thankful for. I can see here that a country’s legal 
system has a great bearing on the well-being of people. 

I had the great pleasure of having a good visit from Mr. L. J. (Jack) Bond here in 
February—he helped me with my efforts for over two hours. He can tell you all about 
some of the problems. People are kind and helpful. The lawyers are a good group, but, 
of course, do not have business which can be compared with the situation in the United 
States. It takes industry to make business. Most of the business here is government 
activity. I look forward to visiting with you all on my return home. 

I have not seen the Journal since my departure, and am glad to know it is still func- 
tioning, as I know it would under your guidance. Needless to say, I still consider it partly 
my Journal, as I was with Gene Stanley when it was launched, and contributed to it for 
many years. 

We need to put some good American legal literature in these countries. Fortunately, 
I took a copy of the Kansas Statutes along. It’s the only book of its kind in these parts. 
They do not think we have any statutes, and that werhave simply the common law. They 
have never seen a copy of law reports. Who can get excited about a code? Or a restate- 
ment? 

Please give my greeting to the president and secretary, and all members of the council, 
and, believe me, faithfully yours. 
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MAY ISSUE OF KANSAS LAW REVIEW 


The Kansas Law Review announces that the May, 1958, issue features an 
article by Justice Michael A. Musmanno of the Supreme Court of Pennsylvania, 
eminent jurist and noted dissenter. In his article Judge Musmanno espouses the 
cause of the dissent and takes issue with none other than one of the most revered 
legal figures of our time, Judge Learned Hand. Price: $1.25 per copy, $3.50 
per volume. 
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COMMENT 


LIABILITY FOR SUPPORT OF PATIENTS IN STATE 
HOSPITALS 


By GERALD L. RUSHFELT 


A recent amendment to Kan. G. S. 1957 Supp., 59-2006 has increased from twelve to 
twenty-eight dollars per week the amount which the state may recover from a patient 
or his estate for the costs of his maintenance and treatment in a state hospital.! While 
enacting the bill with a primary intent to raise revenue, the legislature did not authorize 
a corresponding increase in recoveries against relatives of a patient. It provided, to the 
contrary, “That the amount recoverable from any person bound by law to support a 
patient shall be reduced by the amount which the state department of social welfare shall 
recover from the patient or the estate of such patient... .”2 The question of inpatient 
support which faced the lawmakers differed only in degree from that original question 
of policy which faced the Kansas Legislature in 1868:3 Granted that it is for the benefit 
and protection both of the patient and of the citizenry as a whole to maintain public 
hospital facilities for mental incompetents, to what extent should the state be permitted 
to recover its cost from the patient himself, his estate, or his relatives? 

The earliest Kansas statute on this subject allowed full recovery of costs from “any 
person who, by law, is bound to provide for the support and maintenance of such per- 
son, if there be any of sufficient ability to pay the same.”* Since 1868 there have been 
numerous changes in the statutes, both as to amounts recoverable and as to the procedures 
for effecting recovery. No case construing the Kansas law, however, reached the state 
supreme court until 1909, when, in Kaiser v. The State,> it upheld the constitutionality 
of the legislation. 

Since the Kaiser case, the court has had before it thirteen cases directly involving Kan- 
sas inpatient-support legislation.© Five of these, as well as two statutory amendments,’ 
have entered the body of law within the past five years. Not only has the legislature be- 
come more and more concerned with possible resources for revenue, but also the execu- 
tive department has become more and more concerned with the problem of enforcing 
the state’s recovery rights. Among many factors, improved and expanded hospital fa- 
cilities, a rise in the number of patients, and an increase in personal incomes have resulted 
in concentrating attention upon the question of liability of patients, estates, and relatives. 

The current statutes, as recently amended, still leave the law unsettled in regard to 
several basic issues. The 1958 act, moreover, raises some new questions which merit 
court interpretation. Inpatient-support responsibility thus involves an area of domestic 





1. Kan. Budget Sess. Laws 1958, c. 52, § 1. 


2° Ibid. 

3. See Kan. Sess. Laws 1868, c. 60, § 46. 

5. 80 Kan. 364, 102 Pac. 454. 

6. State t of Social Welfare v. Shoemaker, 181 Kan. 552, 312 P.2d 1082 1957); In ve Estate of 
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law which probably will entail additional litigation in the near future. It is, therefore, 
especially appropriate at this time to examine the statutes and cases to determine the 
existing problems and their possible solutions. 

A rather comprehensive treatment of the Kansas law is the purpose of this comment. 
The reader will find that an understanding of the common law is first of all essential 
to a proper perspective of some of the issues arising under the statutes. A working 
knowledge of administrative policy and procedure is also valuable to the practicing 
attorney. The author, however, does not purport to discuss in detail the merit of in- 
patient-support legislation as such. The fact that almost all states have enacted legislation 
of this nature is at least persuasive of its desirability.8 Courts of various states have been 
in almost universal agreement in holding that the statutes are consistent with both federal 
and state Constitutions.? 


I. LIABILITY AT COMMON LAW 


Under common law the general duty of parents and hubands to support their minor 
children and wives, respectively, existed, regardless of the mental competency of the 
ones entitled to support.!° Kansas and a number of other states have also held that a 
duty existed on the part of the parent to support an adult incompetent child, where the 
child was incompetent at the date of attaining majority.1! In the majority of states which 
have decided the issue, this general duty to support children and wives did not include, 
however, any obligation to reimburse the state for the maintenance and treatment of a 
child or wife confined to a state mental hospital. The rationale of this concept was that, 
since the inmate was generally institutionalized due to no fault of the person charged 
with his support, but mainly for the protection of the public, there was no breach of any 
personal duty to support. Some cases, in fact, went so far as to hold that not even the 
patient himself or his estate could be charged with costs of public support.!? Liability of 
the patient or his estate, his parents, or the husband could arise in some cases as a result 
of acts of the person from from recovery was sought. Liability could arise, for example, 
in cases of express contract or fraud. 


Kansas has stated the common law to be otherwise. The theory is that the support of 
a patient in a state hospital creates a debt in favor of the state as against the patient or 
his estate, or as against third persons charged with the duty to support him in general. 
In Palmer v. Hospital!3 an early Kansas court held that the estate of an insane person 
was liable for her support in a foreign state-supported asylum.!4 The theory of recovery 
was that there existed an implied contract to pay for necessaries furnished. A more recent 
decision, In re Estate of Glass,!5 contains the most affirmative statement of the Kansas 
common law. There the court held, among other findings, that a mother, by reason of 
a common-law duty to support a mentally incompetent adult child, was liable for the 





8. Bureau of Collection and Deportation, State sor (Wis 1s t of Public Welfare, Summary of Collection Activities 
of the 48 State for Care Given Migoal Patients 91 (Wis. 1955). Georgia apparently is the only state pursuing 
a ay ae of Lg t and maintenance free of charge. 

9. tate v. Bateman, a 346, Pac. 682 (1922); Kaiser v. The State, 80 Kan. 364, 102 Pac. 
a “(1909): i Aanet, 48 KLR, BS (192 

mae ¥ Rodenberg, 149 Kan. 14° 86 P.2d 580 (1939); Sandhagen v. Vogel, 147 Kan. 570, 77 P.2d 
949 vi 1938); 4 cu 175. 


175 Kan. 246, 250, 262 P.2d 934, 937 (1953); Prosser v. Prosser, 159 Kan. 651, 


11. PF Glass 
653, st P. x 344, 546 (1945). 
4 CJ.S. 177. 


40 Kan. “App. 8, 61 Pac. 506 (1900). P 3 . CN 
14. The decision does not mention the facts mene | the patient’s commitment, 5 it does indicate that 
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support of two such children in Osawatomie State Hospital.!© Nowhere does it appear 
that the specific issue was raised as to whether, notwithstanding a general common-law 
duty to support, such duty should extend to reimbursing the state for costs of support in 
a state institution.!7 It is submitted, however, that the Kansas rule is sound, inasmuch 
as the general duty to support arises by reason of the family relationships, as Anglo- 
American law recognizes them. These relationships continue to exist, despite the fact 
that the family member becomes committed to a public institution. It seems that, on 
the reasoning of the Glass decision, a husband would also be liable for his wife's insti- 
tutional support. 


With respect to the parental duty to support adult children, the Glass case, on the 
other hand, appears to go no further than to the situation where the child was so phys- 
ically or mentally deficient at the time of reaching majority that he was unable to support 
himself. Although the facts given in the opinion and the briefs do not indicate that this 
was the situation before the court, the language of the decision supports an inference 
to this effect.!8 The general rule at common law was that a parent was not otherwise 
under a duty to support an adult child. A Kansas dictum indicates that Kansas would 
follow such a rule.!9 

The common-law duty to support does not extend to persons other than to the in- 
dividual for himself, to the parents for their minor children, or to the husband for the 
wife. By the same token, there would be no common-law liability for the costs of support 
in a state hospital as against other persons. Although children, for example, if able, 
may be under a moral duty to support their parents, there is no legal obligation, even 
in the case of indigent parents.2° The wife is under no duty to support her husband. 


II. LIABILITY UNDER THE KANSAS STATUTES 


Without statutes, it is thus evident that, by virtue of the common law, Kansas courts 
would allow the state to recover costs from (1) a patient, (2) the husband of a patient, 
(3) either or both of the parents of a minor patient, (4) either or both of the parents 
of a patient who was mentally incompetent upon reaching the age of majority and who 
has remained incompetent, and (5) the estate of any of the individuals in the preceding 
four classes. The questions now arise: To what extent have the statutes modified the 
liabilities of these classes of individuals and estate? To what extent have they codified 
the common law? How have they created new liabilities as to other classes of individuals 
and estates? Will all liabilities, both common law and statutory, survive the deaths of 
the persons sought to be held liable? 

Persons and Estates Liable. Kan. G. S. 1957 Supp., 59-2006, as amended,?! provides 
that liability shall extend to patients and their estates and to parents, spouses and chil- 
dren. The statute thus bears a dual function in relation to duties existing under common 
law. First, it codifies and modifies the prior liability of patients and their estates, of 
husbands and of parents for their minor children and for their adult incompetent chil- 





16. The state had apparently complied with all the requisites to a statutory cause of action. After discussing the 
duty to support, iene, Thiele, _ concluded: “Insofar as a parent is concerned the statute (Kan. G.S. 1949, 


-2006 th on law liabi lity...."" 175 Kan. at 351, 262 P.2d at 938. 
59 See Bret for eoeliems ‘cad Brief 1 for Appellees, In re Estate of Glass, 175 Kan. 246, 262 P.2d 934 
(1953) 


18. 175 Kan. at 248, 262 P.2d at 937. 

19. The State v. Bateman, Bi Kan. 546, 548, 204 Pac. 682, os (1922) 

20. 39 Am. Jur. 711 70; cf. The State v. Bateman, 110 Kan. 546, 548, 204 Pac. 682, 683 (1922); 
In re Bac 104 Kan. 5 1, 523, 180 s 263, 264 (1919). 
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dren who were incompetent at the date of attaining majority. Second, it declares new 
liability for wives, for children and for parents of adult incompetents who were com- 
petent upon reaching majority. 

The Kansas Supreme Court has held that liability extends to the estate of a deceased 
parent, spouse or child, even though no demand for payment is made upon him per- 
sonally prior to his death. In In re Estate of Colclazier?? the court allowed recovery from 
the estate of a decedent father. The opinion stated that it is immaterial whether the 
action is to collect from the estate of the relative after his death in probate proceedings 
or by means of civil action while he is alive.23 


The decision does not clearly explain why the estate thus remains liable, when the 
survival of a statutory liability?4 would perhaps be contradictory to common law, and 
where there is no express statutory provision for survival. Kan. G. S. 1939 Supp., 59-2006, 
under which recovery was had in the Colclazier case, is similar to the current statute, 
inasmuch as it makes no specific mention of liability extending to estates other than 
those of patients themselves. The law of the case represents a minority position.?> It does, 
however, accord with two Pennsylvania decisions which construed a statute similar to 
that of Kansas, so as to extend liability to estates of patients’ relatives.?6 


Despite any possible faultiness in the reasoning of the Colclazier case on this issue, the 
policy of holding estates liable is beneficial to the state. At the same time it does not 
necessarily result in undue hardship to dependents. Although the general purpose of 
inpatient-support legislation is to effect a means for reimbursing the state, it does not 
contemplate the appropriation of an estate which is actually needed for the support of 
its owner or his dependents.?” In practice the situation often arises, therefore, where the 
owner remains in possession of property which by the time of his death is no longer 
required or used for the support of dependents. From a creditor’s view, a similar sit- 
uation exists where non-exempt property loses its immunity when the owner dies without 
leaving dependents. There seems little reason why an otherwise just claim should be 
barred as against the estate of a decedent, merely because, for equitable reasons, it was 
not enforced against him during his life. 


Relatives of classes not expressly enumerated in the inpatient-support statute are not 
liable. Liability thus does not extend to brothers and sisters of the patient.?8 

The Cause of Action. Because the Kansas statutes and courts have in fact created 
new liabilities as to some classes of relatives and estates, besides having codified the 
already-existing common law liabilities as to other classes, the question now arises as to 
how a cause of action arises in favor of the state in any given case. Under common law, 
as has already been suggested above, the state could recover on a theory of implied con- 
tract. How have the statutes changed the theory of recovery? What limitations and re- 
strictions now exist? 

The essence of the present statute is to place upon the patient and the guardian of his 


22. 157 Kan. 125, 139 ys $32 (1943). 

23. Id. at 150, 139 P.2 

24. Survival 5 eee Ais itself is a fact distinct from that of survival of a cause of action arising 
wit aa The former refers only to a case where no cause of action has been perfected under the in- 
patient-sup statute during the —— =, The latter geod, tS a case ms , 2 — de 1g yt a “—_ 
of action during the life of the decedent pacing 5 a demand bie peony 

25. State v. Panzeri, 76 Ida. 211, S80" at 64 1(1935)3 SS eB ae Se NY S2d S56 09943); 





a ty pt, - Fh AD 12, 296 N.W. 8 4 (1941 
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See discussion of the Kansas admi: in regard to undue hardship, circa note 65. 
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estate a duty to make quarterly payments at the rate of twenty-eight dollars a week for 
costs of maintenance, care and treatment. For amounts unpaid, a cause of action auto- 
matically exists against the patient and his estate upon which the state may sue at any 
time. There are no limitations, except for the nine-months period on the estate after the 
patient has died.29 


Collection from spouses, parents and children is more difficult. Four express pro- 
visions of the statute contribute to this result. First, the act limits the recovery against 
them to twelve dollars per week. Second, any amount recovered from the patient himself 
or his estate reduces the amount which the state may recover from the relative. Third, 
the liability of relatives is merely contingent upon the state’s having made a prior demand 
for payment upon the relative which it seeks to hold liable. Fourth, the cause of action 
which arises by virtue of the demand is bound by a three-year limitation. No cause of 
action arises in favor of the state as against a relative or his estate until a demand has 
been made.3° 


The state may make demands at any time against any or all persons and estates which 
are subject to liability. They must be in writing, signed by authorization of the State 
Department of Social Welfare. Each demand must address itself to the respondent in 
the capacity in which he is sought to be held liable. A demand against a person in his 
capacity as guardian for the estate of the patient, for example, does not operate as a 
demand against the same person in his capacity as father of the patient.>! A demand, 
furthermore, can create a cause of action for an amount covering a period no longer than 
the fifty-two weeks immediately preceding the date of the demand.3? 

The judiciary has indicated further reluctance to treat relatives as primarily responsible, 
despite the absence of any express provision in the statutes on the matter. In Kansas, as 
well as in most other states wherein the issue has been raised, courts have generally held 
that the statutes imposing liability upon relatives of the patient contemplate that the 
primary liabiliy rests upon the patient and his estate.*3 Relatives and their estates are 
only secondarily liable.34 

The consequence of the majority rule is that the state must look first to the patient 
or his estate for recovery, before it can go against relatives of their estates. In The State 
v. Bryan3> the Kansas court disallowed a recovery from the estate of a father when evi- 
dence proved that the patient himself had an estate sufficient for payment. 

In determining whether or not the patient himself or his estate is able to pay for the 
cost of his care, a court is not bound by the conclusion of a probate court made at the 
time of commitment.3° The main purpose of the probate finding is to inform hospital 


29. See Kan. 49, 59-2239. This is the nonclaim statute of the Probate Code. ate’s claim 
ostennn . a. Ss >? a, coodieocs. In re Estate of Dotson, i324 Kan. 562, ty “pod 518 tone 
The provisions in Kan. G.S. 1959 Supp. 59-2006 and Kan. Budget Sess. Laws 1258, c, 52, § 1 that “.. nothing 
heel contained shall be construed to require written demand to be made on the patient or his guardian, os 4 
place a limitation on actions to recover from said patient or his estate,” does not nullify whatever req 
eee ay Ue 8 imposed by other statutes. 2 "Barteu,, Ken. Probate Law end Practice 399 a, 20°(2a oa. 
=" br Estate of Colclazier, 157 Kan. 125, 139 P.2d 152 (1943). 

31. 

32. Ibid. 

3. State Dae t of Social Welfare v. Carlson, 176 Kan. 299, 304, 270 P.2d 200, 204 (1954); The 

z 05 Kan. 484, 10) Pee. 25. ( 19). 


come, v. a 1 
State v. Panzeri, 76 Ida. 211, 280 P.2d 1064 (195 5); have § v. ‘weseml, 286 S.W.2d 680 (Tex. 
A 1936); In re Rhodes 196 Wash. 618, 83 v.28 896 (1933 accord, In of Glass, 175 Kan. 246, 
Lee 5a ISS ye ik te Esme pe Colclazier, 157 Kan. 125, 139 Pod 152 (1943)- Bue see Inne Boe! 
Estate, 4 Pa. 179, 173 Atl. 664 (1934 (Liabiliey ~ ny as to the patient and relatives under a general 
common-law duty to su him, but as co other relatives). 
35. 105 Kan. 484, 185 Pac. 25 (1919). 
36. Ibid; State Department of a < v. Carlson, 176 ~~. 299, 270 P.2d 200 (1954). Kan. GS. 
-» 59-2003 provides that the — court, when spplying for a commitment, inquire into the pecuniary 
condition of the patient and those bound by law to support him 
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and welfare personnel of the financial status of the patient at that time only. It would 
bear no weight as a declaration that the inmate would never have an estate. Whether a 
claim exists against a patient's estate at any given time, therefore, depends upon whether 
he in fact then has sufficient property for the purpose.>7 

It follows that title in the patient, to an estate sufficient to satisfy a claim, at the time 
of filing the petition against a person secondarily liable, is a valid defense to a suit for 
recovery. This does not place an undue burden upon the state, since it can sue the patient 
or his estate at any time for past-due claims, subject to no limitations, and without having 
made any prior demand against the estate.58 But in any case where the estate of the 
patient is sufficient to satisfy only part of a claim, the best procedure would be to join 
the patient (or his guardian) and the relatives in one action, in order to determine the 
liability of each for past services. 

Among relatives secondarily liable, regardless of class, there apparently is no difference 
in degree of liability. They would all be jointly and severally liable.>? 

Survival of the Cause of Action Against Relatives. If the state has in fact perfected 
a cause of action against a relative during his life, the question next arises as to whether 
such cause will survive the relative’s death.4° The statutes are silent on this issue. The 
question merits some intensive treatment, however, because of its importance and be- 
cause of the bizarre treatment which the Kansas Supreme Court has given it. 

In In re Estate of Glass*! the Kansas court held that a cause of action against a mother, 
for recovery of expense of maintaining her child in a state hospital, survived the mother's 
death. The defense had argued that, since the cause of action was statutory, having arisen 
under Kan. G. S. 1949, 59-2006, it did not survive, unless the statutes expressly so pro- 
vided. The rationale of the court’s contrary opinion, however, went like this: The orig- 
inal cause of action existed, independent of the statute, by virtue of Kansas common law, 
whereunder the mother has a general duty to support an adult incompetent child who 
was incompetent at the time of attaining majority. This common-law duty supposedly 
survived at common law. It is unnecessary, therefore, that any statute expressly provide 
for survival of the cause. 

The court did not cite any authority for its conclusion that the right would survive 
under common law. The argument of the state, however, is persuasive:42 The obligation 
arose from an implied contract to pay for necessaries furnished. Under common law an 
action on contract, whether express or implied, survives the death of the obligor, and 
may be asserted against his estate.‘ 

The logical result of the Glass decision is that cause of action in favor of the state for 
maintenance and cate would survive not only the death of responsible mothers, but also 
the deaths of others who have common-law duties to support patients. In Kansas this 
includes husbands for their wives and parents for minor children and for adult incom- 
petent children who were incompetent when they attained majority. 





Kaiser v. The 0 Kan. 364, 102 Pac. 434 (1909). 
36 Kan. GS. 1957 T Supp 39 055.2006; Kan. Budget Laws 1958, c. 52, § 1 
State Department Welfare v. Soasthoe: 181 Kan. Ssz. "312 P.2d 1082 (1957) (children 
joiady and and severally liable). 


his. Cy yt ie iA contrasted =e that in which the state creates a new cause of action by making a 
snd aan deceased relative, as was permitted in the Colclazier case and in Im re Estate of 
Sg eee de SE G43). See note 24 supra. 

42. Brief fo: 4 » In re Estate of Glass, 175 Kan. 246, 262 P.2d 934 (1953). 
43. The foe Appepee the alg in a Glass decision was that “a rule of the 


common ited to 
ditions and the needs of the people of this state will not be followed.” 175 Kan. at 249, 62 .P.2d at $36. “. 
suggested by Professor Hopson, the case effected a new survival which did not exist at common law. Hopson, 
Family Law, 4 Kan. L. Rev. 224, 230 n. 48 (1955). 
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This conclusion raises the question as to whether there is survival of a cause of action 
against persons whose liabilities arise only by virtue of statute and who are under no 
common-law duty to support. These include wives and children of patients, as well as 
parents for adult patients who were competent at the date of reaching majority. As to 
these persons, the principal rationale of Glass leaves the issue undecided, and it appears 
necessary to revert to the question raised by the defense as to the necessity for statutory 
expression to effect survival. 

The case did suggest an alternative theory for its conclusion, which reveals an inclina- 
tion by the court to extend the principle of survival to all causes, regardless of common- 
law distinction: 

(A) summing only a statutory liability were involved, see G. S. 1949, 59-2239, 
which provides a statute of limitations on any statutory liability of decedent, and 
which would certainly be a futility if. . . every cause of action based on a statutory 
liability did not survive.”44 

The court stated even further that a cause of action arising under the inpatient-support 
act survives by reason of Kan. G. S. 1949, 60-3201. 

The reasons given are inadequate to support the conclusion which the court suggested. 
Kan. G. S. 1949, 59-223945 on its face pertains only to claims which have arisen under 
some law other than Kan. G. S. 1949, 59-2239 itself. This statute does not in itself 
create any claim; niether is it a survival statute. This does not mean, contrary to what 
Glass suggests, that it is a futility. An example of a demand based on statutory liability 
to which it would apply is a wrongful-death claim, which specifically survives under 
Kan. G. S. 1949, 60-3201. It is illogical, however, to say that it applies to a cause of 
action which arises solely by virtue of Kan. G. S. 1957 Supp., 59-2006 (or by virtue of 
the 1949 act) inasmuch as neither the latter act nor any others make any provision for 
survival in such instance. 

Reference to Kan. G. S. 1949, 60-3201 by itself does not help to solve the problem 
either. First, it provides that causes of action which survive death at common law shall 
survive. Second, it enumerates other causes which are to survive. The former provision 
applies only to a cause which arises by virtue of common law, which is not the case where 
the state is seeking recovery from a wife or child of a patient or from a parent for an 
adult child competent at the date of reaching majority. As to the causes of action specif- 
ically enumerated in the latter part of the survival statute, there is no inclusion of any 
right arising solely by virtue of the inpatient-support act. By implication, such a right 
would not survive.*6 

Although the reasons thus fail to support the conclusion that a statutory cause of action 
survives under Kan. G. S. 1957 Supp., 59-2006, the policy which favors charging rela- 
tives with the costs of support also favors a policy of survival of claims for costs. The 
state otherwise loses a right solely on account of a fortuitous circumstance of personal 
death. The same reasons which recommend survival of the naked statutory liability47 
urge survival of a cause of action which has arisen under such liability. The status of the 
issue as left by the Glass decision, however, is dubious. The conclusion of the court in 





44, 175 Kan. at 252, 262 P.2d at 938. 
45. This is the nonclaim statute of th the Probate Code. 
46. Applicable perhaps is the rule of —— that no change beyond that clearly expressed will be im- 
ey} to statutory provisions which derogate the common law. 
See discussion, circa note 27. 
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regard to survival of statutory causes is unnecessary to the result reached in the case. 
Should the question arise in future litigation, the court should scrutinize closely the rea- 
soning of the Glass opinion. 

A more desirable solution is legislative amendment, so as to provide specifically for 
survival of all causes of action arising under inpatient-support statutes. The author sub- 
mits that the legislatures did not raise the issue of survival when they enacted the statute 
and its predecessors. Use of the term “estate” in the act appears to import primarily a 
legislative intent to insure to the state a right to recover from estates of living patients 
in cases where the patient is himself incompetent and not personally subject to suit.4® 

The fact that the 1958 legislature amended the inpatient-support statutes without men- 
tioning the matter of survival, furthermore, is hardly indicative of any legislative ac- 
quiescence to the Glass case. The chief object of the amendment was apparently to 
increase the amount of recovery to conform more closely to actual costs of treatment. 


Amount of Recovery. Regardless of whether the state is seeking to enforce liability 
before or after death, once liability is shown to exist against a particular person or estate, 
the amount which may be recovered is specifically governed by the statute. At common 
law and under early statutes, full recovery of all costs was permissible, at least where the 
ability to pay existed.49 The later statutes have sharply restricted the amount which the 
state may recover from any individual or estate to a sum far less than actual costs.5° The 
present statute, as amended, authorizes a recovery of twenty-eight dollars a week from 
the patient or his estate, but retains a ceiling of twelve dollars a week as to spouses, 
parents and children.>! 

To set a standard amount by statute has merit. First of all, it facilitates bookkeeping, 
billing and recovery procedures. Were recovery of full costs allowed, it seemingly would 
be difficult to determine what part of professional services, treatment costs, overhead 
etc., should be attributed to each individual patient. Second, if a standard amount con- 
siderably below the per capita cost is set, as is true in Kansas,>? it may serve to check 

against causing undue hardship by overly zealous collection agents in some cases.>3 

If, on the other hand, the assumption be correct that recovery is a worthy end, the 
advantages of permitting full recovery of per capita costs also merit consideration. It 
would avoid immunity where the ability to pay full costs actually exists. Additional 
amounts which could be collected would in many instances offset any increase in col- 
lection costs. 

The per capita costs basis has other merit. Its enforcement should tend to discourage 
guardians of patients from inaction in removing their wards from state hospitals in cases 
where the need for institutional care and treatment has ceased. In many instances other 
methods of care, such as private homes and facilities for the aged may more nearly fit 
the needs of a cured or semi-cured inmate. When the room and board, however, is as 





8. But cf. In re Estate of Glass, 175 Kan. 246, a, R43 262 P28 934, 938 (1953). 
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$3. Se. Se. Laws 1907, ¢, 247, § 32; Kan. GS. 1 

50. G.S. A 44 Supp., Rin, 06 (twelve dee eat San? nn Laws 1939, c. 180, § 170 (five 

lars week) ; Sess. Laws 1927, c. 229, § 32 PUfive dollars per week). 

51. . Budget Sess. Laws 1958, c. 5 2,,5$ 1 -3. 

52. e legal division of the State Board of Social Welfare has estimated that the average per capita cost for 
a Patent at Larned in 1956 was approximately thirty-seven dollars a week. Costs at the other state hospitals were 
simi 

53. This dan; should be minimal under current administrative polices. See discussion, circa note 64. 

In legislative history, the fixing of an arbitrary amount which the state may recover may merely represent a 
compromise between the extremes of denying recovery altogether and condoning full reimbursement of per-capita 
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inexpensive as twelve dollars a week, the guardian may hesitate to seek removal of the 
patient. 

With regard to the amount recoverable from a relative, a peculiar uncertainty arises 
on account of a provision of the 1958 amendment to the effect that such amount shall 
be reduced “. . .by the amount which the state department of social welfare shall recover 
from the patient or the estate of such patient. . . .”>4 The problem concerns what effect 
on the liability of the relative is created by a situation in which the relative is initially 
liable for only a part of the payments owed by the patient and, in recovering from the 
patient, the state exhausts his estate, leaving a balance due. The problem is quite real, 
since the patient and his estate are unconditionally liable without limitation; whereas the 
relative becomes liable only for each year for which a timely demand has been made 
upon him. Even then there is a three-year limitation on each demand. 


Here is an illustration of the problem: Let us assume that no recoveries have been 
made for a period of five years. Under the new provision the patient is liable for the 
entire period at the rate of twenty-eight dollars a week, or a total of $7,280. Now let us 
assume that the patient's wife is liable for only the last three of the five years at the rate 
of twelve dollars a week, or a total of $1,872. The state, seeking recovery for the entire 
five-year period, sues the patient's estate and exhausts it, but realizes a recovery of only 
$2,280, leaving a balance of $5,000. Then the state seeks to recover the full amount for 
which the wife has been charged, or $1,872. The question is, can the state recover it? 

Three alternatives merit consideration: (1) Recovery from the patient is a complete 
defense in a suit against the wife. This result follows a literal reading of the statute. 


(2) Recovery from the patient is no defense to a suit against the wife, and she is 
therefore liable for the entire $1,872. This result would follow from reading into the 
statute an implication that the state could apply the amount recovered from the patient 
against the amount owing for the first part of the five-year period, thus permitting the 
maximum possible recovery against the relative. 

(3) The amount by which the wife’s liability is reduced is three-fifths of the sum 
recovered from the patient, leaving her liable for $504 in this case. Under this rule the 
relative’s liability is reduced by a fraction of the amount recovered from the patient, such 
fraction representing, of the total period of the patient's liability, that portion of the 
period for which the relative is sought to be held liable. 

The last alternative is the soundest rule and seems most consistent with the intent 
behind the statute. The statutory provision allowing the reduction is immediately pre- 
ceded by sentences stating that the state may recover from the patient tweny-eight dollars 
per week or from the relative twelve dollars per week. It seems a reasonable construction 
of the statute to say that it impliedly contemplates that partial recoveries from a patient 
would be pro-rated as to each week for which recovery was sought against him, at least 
for purposes of fixing the relative’s liability. 

As to services performed for the hospital while a patient is under commitment, the 
Kansas court has held that he has no right to an offset for their value in a suit by the 
state. In In re Estate of Kline,*> a patient had been employed at the hospital first as a 
cook and later as a night watchman. The court held that the employment would be 


54. Kan. Budget Sess. Laws 1958, c. 52, § 1. 
55. 175 Kan. 864, 267 P.2d 519 (1954). 
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deemed to have been a beneficial form of treatment within the discretion of hospital 
officials, at least until proved otherwise by the defendant: 
If appellee believed filling the. . . hours of an insane person's life with. . . useful 
activity would constitute one beneficial form of treatment it. . . had the right to 
employ it. There is no Spek in appellant’s answer that the services he performed 
were not. . . adopted. . .. . treatment. 

(W)e may assume the aaa. . would have cost (twelve dollars a week) if 
performed by someone whose time ‘and activities were not under. . . control of 
appellee. . . (I)t does not follow the work was not selected. . . as a form of 
treatment. The fact appellant believed he was on the pay roll may have been an 
additional means of keeping him better satisfied with his new environment. The 
belief he was a useful person. . . entrusted with responsibility. . . may have been 
the best treatment... . Appellee may also have believed these treatments would 
eliminate. . . otherwise necessary and far less effective disciplinary measures.>® 


Administrative Policy and Procedure. Once liability has been established in a par- 
ticular case and the state has begun to seek recovery from an individual or estate, the 
very practical problem arises as to the best method for settling the claim. The answer 
appears partly in the statutes and partly in the unpublished rules of policy followed by 
the Kansas Board of Social Welfare.57 The action to be taken depends to a great extent 
on what demands or proceedings, if any, may have been issued or begun in the case, 
either by the hospital or by the legal division of the Board. 

Before a person is committed or otherwise accepted as a resident patient into a state 
hospital, the admission is subject to the approval of the Board.5® A probate commitment 
order is subject to such approval. The policy of the Board is to require a social history of 
the applicant as a requisite to admission. Often the county welfare board has already 
assembled a report sufficient for a basis of approval for commitment. In any case, the 
hospital administrators or their agents attempt to effect a record which is up-to-date, by 
interviewing the patient, county officers, and, if possible, the patient's relatives. 

A financial record is also made at the time of commitment. Facts which it includes are 
the patient’s assets, liabilities and sources of income. If the commitment order is made 
by a probate judge, he also effects the report of financial status when he makes such 
order? His findings, however, are not legally binding upon the state.6° 

During the patient's confinement, hospital officials continuously bring these records 
up to date through various sources and methods: interviews with relatives and county 
officers, county records as to property interests, guest registers at the hospital, and in- 
formation gathered by social welfare workers assigned to the hospital. 

Initial collection activity occurs at each individual hospital. At Topeka, Larned, Osa- 
watomie, Parsons and Winfield there are two or three employees each whose sole duty 
is to balance accounts, issue demands for.payment, and to enforce collections from the 
estates of patients or from persons bound by law to support patients.! If the amount 


+ % at 867, 267 P.2d at 521. 
ape Board constitutes the Kansas State Department of Social Welfare. 
Board exercises this power under the authority granted it in Kan. G.S. 1957 Supp., 39-708. 
35: Kan. G.S. 1957 Supp., $5:2003 provides: “In case of commitment to state hospi probate court. . .at 
time of inquest shall inquire into pecuniary condition of the U pace! and those bound by law to support him ‘and 
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which the state is entitled to recover in a particular case is paid as required by statute, 
the hospital issues no written demand. In cases of non-compliance with the statutory duty 
to pay, the institution sends quarterly demands to all relatives bound by law for support. 
These statements show the total amount due for the preceding quarter, less any amounts 
paid. The fourth quarterly demand of the year indicates the full sum owed for the entire 
preceding year, less payments made.°? The fact that hospital procedure includes making 
annual .demands on particular dates of the calendar year®? does not affect the right 
of the state to issue an annual demand at any time. 


The collections employees at each hospital report to the Board those cases where pay- 
ments do not follow the issuing of demands. The legal division of the Board makes final 
disposition of these unsettled claims. Practically it adopts the following alternatives: 

(1) Omission or postponement of enforcement of the claim. If there is definitely no 
soutce from which recovery may be had, it is obviously futile to attempt to enforce 
payment, either by legal proceeding or otherwise. In some instances, though an estate 
or a continuous income may exist, it may be needed for the support of families and other 
dependents. A policy “rule of thumb” adopted by the Board’s legal division is to attempt 
collection in all cases, except where such collection will cause “undue hardship,” either 
upon the one from whom collection is sought or upon dependents of such person. The 
operative effect of not enforcing a claim against parties secondarily liable is, of course, to 
limit their liability to such claims as.are not barred by the three-year limitations of Kan. 
G. S. 1957 Supp., 59-2006. 

(2) Compromise and settlement. Kan. G. S. 1957 Supp., 59-2006 expressly authorizes 
this method: 

The board. . . shall have the power to compromise and settle any claim due or 
claimed to be due from such spouse, parents or children. . . and may, upon pay- 
ment of a valuable consideration by said person bound by law to +. (the pa- 


tient), discharge and release said person of any or all past or future liability 
herein. . . . 


The Board seldom uses this method, but resorts instead to the two methods hereinafter 
next discussed. 


(3) Granting temporary relief. If the respondent indicates that he is unable to pay 
the amount demanded, the Board may request him to sign an authorization for financial 
investigation. If he complies with the request and the result of the investigation proves 
his inability to pay, the Board may on the basis of the report and the signed authorizab 
tion, grant temporary relief from the duty to pay. Such temporary relief, however, does 
not discharge the liability for the period of relief. -If, on the other hand, the respondent 
shows ability or willingness to pay an amount less than that demanded, the Board will 
accept such partial payment without prejudice as to the balance of the claim. 

(4) Temporary adjustment. The Board generally adopts this alternative in a case 
where a respondent who ordinarily pays has need for temporary relief due to some un- 





62. Hos; ol ge issue annual demands as agents for, and in the name of, the te Departmen of 
Social Wel: is to insure strict compliance with the requirements of Kan. GS. io” ye 59- 2006, 
soquisi Ay the, the annual demand. 

a or state hospital at Topeka issues annual demands each April 1. At other hospitals the date is July 1. 
The is a matter of policy determined by each individual institution. 

64. The s policy is in fact to issue an annual demand whenever necesasry to protect the rights of the 
state under Kan. G's. 1957 Supp., 59-2006. Where, for example, the state has three causes of action all 
against the same defendant, arising from claims for three successive years, it may ~y 4, an annual demand shortly 
— the three-year limitation has run on the first cause, but before a full year has lapsed since making the 

last demand. The new demand creates a fourth cause of action and enables the state to recover in one suit an 
amount representing maintenance given over a period of almost four years. 
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expected circumstance. Generally the individual makes formal application for temporary 
relief. If, upon investigation, it appears that he is able to pay only a lesser amount than 
that demanded, the Board sends him a notice of temporary adjustment. It informs the 
party that, although he will continue to be served with annual demands for the full 
amount due, he will be expected to pay only the amount shown on the temporary-adjust- 
ment notice. This procedure does not constitute a legal compromise. In practice, however, 
the state seldom attempts to recover from the respondent the unpaid balances which he 
could not remit during the period of decreased payments. This alternative is frequently 
applied to respondent farmers who suffer setbacks due to seasonal crop failure. 

(5) Proceedings at law. The state Board of Social Welfare has the legal capacity to 
sue for the recovery of sums spent by the state for the support, maintenance, and treat- 
ment of patients in state hospitals.65 Each annual demand constitutes a separate cause 
of action. When suit is brought, the custom is to join several causes covering successive 
years. There appears no reason why, however, there could not be either successive or 
concurrent suits against the same party, each suit based on a separate demand. 


The general policy of the Board in the past has been to restrict suits to the following 
classes of individuals: (1) estate of a living patient, especially where there is danger 
of dissipation or conveyance of property; (2) estate of a deceased patient; (3) estate of 
a person secondarily liable, where such person has died. Many factors determine whether 
or not there will actually be suit in a particular case. Following its policy rule to avoid 
“undue hardship”, the Board will not seek recovery from the estate where it is needed 
for the support of dependents. It will attempt recovery, however, where, although the 
estate is insufficient for the support of dependents, such dependents have practical 
alternative sources of income which, if resorted to, would not result in hardship, should 
the estate be appropriated to satisfy the state’s claims. The size of the estate, of course, 
is also considered. Many borderline cases exist, in which it is difficult to determine 
whether or not hardship will result, should enforcement be attempted. 


Because of the fact that the primary liability for payment rests upon the patient him- 
self, the Board of Social Welfare generally exercises its initial efforts for recovery against 
the patient or against the guardian of his estate. The recent increase in the amount re- 
coverable from the patient may well result in an even greater emphasis on recoveries 
against patients and a correspondingly lesser emphasis on enforcement against relatives. 


Several factors are important to the Board in determining whether or not it will bring 
suit against a living relative. Among them are the following: (1) financial resources 
of the relative; (2) other demands upon the income or property of the relative; (3) prac- 
ticability of satisfying judgment out of the relative's income or other property. Likewise, 
are these factors important where the Board seeks recovery from one or several of a 
group of relatives, all of whom may be held liable. Class of relation (whether parent, 
spouse, or child), on the other hand, is apparently immaterial. In other words, there is 
no policy to prefer one class to another. Neither does the Board consider whether the 
relative is liable by virtue of the statute alone or whether he is also subject to common- 
law liability. The prevailing policy in each case is to enforce the interest of the state as 
expeditiously as possible and with a minimum of cost, except where such enforcement 
will cause undue hardship. 


65. Kan. G.S. 1957 Supp., 39-708. 
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III. THE OUTLOOK FOR THE FUTURE 


Adequate understanding of inpatient-support ‘egislation requires at least a cursory 
examination of the policy issues involved. The overall purpose of the statutes has been 
to give the state a bundle of rights and privileges whereby it might get reimbursement.® 
The acts do not purport to enlarge or restrict beyond their terms the general common- 
law duty to support oneself, his wife or his children.67 Neither, as to the question of sup- 
port, do they propose to condition legal relationships which exist under statutes un- 
related to inpatient-support law.°8 


The inpatient-support statutes of Kansas have a history as old as the state itself. The 
important question in the policy area concerns the extent to which the legislature will 
subject certain individuals to liability. Demands for state revenues continually increase. 
As state hospital facilities continue to expand and improve, there may well be an in- 
creased effort to charge the costs of such improvements to those who are deemed to 
receive special benefits from their existence, namely, patients and their close relatives. 


The 1958 amendment®? to Kan. G. S. 1957 Supp., 59-2006 reflects several current 
developments. When compared with the original act, it obviously shows the legislative 
concern for raising revenue. It also appears, however, that there was opposition at the 
time of its passage to any concerted effort to make per capita costs of treatment and 
maintenance the measure of recovery against patients.’° 


Equally significant, however, is the reluctance of the legislature to increase the amounts 
recoverable from spouses, parents and children. In this respect the 1958 law greatly 
favors relatives. In a period of rising costs of living, the statute in effect diminishes their 
legal responsibility, particularly when compared to the liability of the patient himself. 
In no prior Kansas statute has there been any difference between sums recoverable from 
the patient and sums recoverable from his relatives. This latest provision is another 
protective device for relatives, additional to those already discussed, such as the necessity 
for a demand and the three-year limitations. 


A principal contention for allowing full recovery of costs from designated responsible 
persons lies in the fact, of course, that they have received special benefit and relief from 
supporting the patient, for which they in good conscience should help to pay. This argu- 
ment pertains especially to the patient, who is the direct recipient of the state’s services. 


There are also opposing considerations. The inmate, for example, generally is not 
earning income during his confinement. Should he be released and presented later with 
an unlimited bill for hospital treatment, and be without financial resources to pay it, he 
might well feel the same despair which may have caused his commitment in the first 





66. To the ry that recoveries may furnish, to the individual hospitals, funds additional to those otherwise 
appropriated by the legislature, the ultimate effect of recoveries may be to improve _— and services or to 
expand [= my to = 9 —_ Although this oat be = oppose the policy behind inpatient- 

ot me a4 faa in tes. 
“= = apeened ip en actually ie to the leg hospital concerned. 


ts in Kansas 4a: tate treasury as a credit 
67. Sand v. Vogel, se? ie S a 2d 949 (1938); 47 re Brickec nm, 104 Kan. 521, 180 Pac. 
263 (1919) (dictum). Cf. R odenburg v. Rodenburg, 149 Kan. 142, 86 P.2d 580 (1939). | 
8. v. Hardesty, 142 Kan. 579, 50 P.2d 982 (1935); The State v. Moore, Adm’r., 90 Kan. 751, 
136 Pac. 233 (1913). 
69. Kan. Sess. Laws 1958, ¢. 52, 455 18 
70. S.B. 17, Kan. a Budget Sess (1958) was ny mye by the senate. This bill would have 
itted the state to recov per-capita costs_of maintenance, care and treatment from patients or relatives. 
n preferring the bill which ‘subsequently became Kan. Budget Sess. Soom | 1958, c. 52, §§ 1-5, the Public Wel- 
fare Committee evidently had in mind a concern for persons who might be held liable Senator Charlson, _ Chairman 
hy Sy © ee SS ee -said his committee joe dhe eB bill. ‘can’t you 
= imagine some patients might be harassed to make bigger payments under the other bea * Topeka 
ily Capital, =. 24, 1958. 
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place. For similar reasons, perhaps, the law does not exact reimbursement from convicts 
for their costs of living while under confinement.7! 


Similar arguments may be made in favor of minimizing the liability of relatives. It 
is noteworthy, by comparison, that courts making alimony awards often consider the 
burden on the husband, as well as the needs of the wife, and adjust the award accord- 
ingly. 

Under present statutes and administrative practices, there perhaps appears little reason 
to fear.an abuse of discretion or an unwarranted enforcement which would result in 
financial distress or hardship in individual cases. The policy issues will, nevertheless, 
remain important and open for consideration, especially as future legislatures attempt 
to modify the statutes to conform to current realities concerning costs of maintaining 
patients in state hospitals. 

For much of the material herein discussed, especially that pertaining to administrative 
policy, the author acknowledges his indebtedness to Mr. Charles V. Hamm, Institutional 
Attorney for the Kansas Board of Social Welfare. 


71. The state may, however, recover costs of maintenance, care and treatment for one who, while serving 
sentence, is confined to the state hospital for the a insane. Kan. G.S. 1957 Supp., 59-2006a; In re 
Estate of Hockett, 177 Kan. 507, 280 P.2d 573 (1955) 
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THE INDIVIDUAL AND INDUSTRIAL SECURITY 
By DANIEL J. Stoops 4 L* 


At the present time there are two types of industrial security programs operated by 
the government. The first relates to the safeguarding of certain classified information 
and material which is in the hands of industry; and the second concerns itself with the 
protection of facilities which are defense-related outside the orbit of classified contracts 
and which are important to our national security. As might be expected, most industrial 
security programs operate through policies and procedures which affect both types of 


*The author wishes to acknowledge that much of the material included in this article was developed through 
the efforts of the members of the Washburn Moot Court Team during the past year. 
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security programs. This article will be limited primarily to those problems faced in 
safeguarding classified information and material in the hands of industry. 


In viewing the concept of national security as opposed to individual rights, one sees 
the necessity for maintaining a balance between the two. Maximum security could only 
exist if the government controlled the minds and activities of all men. And yet, minimum 
security might cater to irresponsible citizens who have no thought for law and order or 
the rights of fellow members in society. A country such as ours can only flourish when 
sustained by free men in an environment where they may act and think in a responsible 
manner. Therefore, a balance must be struck between freedom and responsibility which, 
at the same time, provides security for the nation. 


The first hint of a security program is the constitutional provision relating to treason. 
(U. S. Const., Art. III, Sec. 3) Some congressional programs reach as far back as 1917 
with the passage of the Sabotage and Espionage Acts which provided for sanction under 
the rules of criminal law. As early as 1934, contractors in the area of defense were being 
required to sign an agreement to adhere to secrecy precautions. Since that time, many 
acts giving power to various governmental agencies and branches of the armed services 
have been passed and in general have been effectively administered. In 1953, the 
Department of Defense developed a uniform Armed Forces Industrial Security Program 
and established a group of regional security boards to carry out its objectives, The effect 
of such a program was to consolidate all requirements and regulations of the pre- 
existing programs and to unify their administration. The purpose of the Boards was to 
screen each suspected individual before his clearance was revoked or a final determina- 
tion was made as to his loyalty. In February of 1955, criteria were defined and standard 
procedures promulgated to guide the security review boards.” 


The operation of our security program rests almost entirely upon government regula- 
tion and on contractual obligations which our government has with private industrial 
employers. This does not constitute the entire legal basis for such a program. Added 
support is to be found in a statute which authorizes the executive branch, and more 
particularly the Department of Defense, to establish such a program. 


It must be noted that there is no statute clearly authorizing the government to estab- 
lish a security program. The legal basis is implied from statutes or from executive orders. 
The statute most often relied upon to support the program is 5 U.S.C. 22, which pro- 
vides: 

“The head of each department is authorized to prescribe regulations, not incon- 
sistent with law for the government of his department, the conduct of its officers 


and clerks, the distribution and performance of its business and the custody, use 
and preservation of the records, papers, and property appertaining to it.” 


The portion of the statute authorizing the head of the department to make regulations 
for the custody, use and preservation of records, papers, and property of the department 
has been held by the courts to authorize regulations which prohibit subordinate officers 
of the same department from producing in court any official records of the department 
in obedience to a subpoena duces tecum.? 





Report of the Commission on Government Security 


. 238. 
2. Department of Defense Directive, 5220.6,  dued Paaeer 2, 1955. 
3. Boske v. Comingore, 177 U. 8. 459 (1960); In re = ae 70 F. 699 (1895). 
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Executive order 10501, issued in November of 1953 has also been relied upon to 
support our security program. The order in part states: 


. is essential that certain official information affecting the national defense 
be ‘protected uniformly against unauthorized disclosure”, 
and provides in detail for changes in classification, marking, and safekeeping of official 
information. This is of course the objective of any security program. 
In addition, the United States Constitution, Article II, Section 2, has been advanced 
as a legal basis for such program, in that it establishes the President as the nation’s 
Commander in Chief with the implied authority and duty to protect the nation’s secrets. 


It has been suggested that specific legislation by Congress providing for a security 
program similar to that now in existence could be supported by the war power clause 
of the constitution. It might also be sustained on the basis that all governments have 
the inherent right of self-preservation. However, at this time, no legislation has been 
adopted by Congress. In 1955, the Butler Bill was introduced in the 84th Congress to 
expand the existing security program.‘ It embodied no change in the philosophy of the 
security programs, but proceeded upon the theory that because existing programs were 
working fairly well, they would work better on a larger scale. Various hearings on the 
security programs have been held and a Commission on Government Security was ap- 
pointed after the passage of the Joint House Resolution 157 in August of 1955, Pub. 
Law 304, 84th Cong,, Ist. Sess., 1955, but as yet no specific legislation has been forth- 
coming. 

It may be noted that the “war power” has been used by the courts as a constitutional 
basis for legislation authorizing the exclusion from designated areas of persons of Japan- 
ese descent although there was no allegation that such persons or any specific ones were 
disloyal to the United States. The Magnuson Act, the basis of the Coast Guard Port 
Security Program; legislation which authorized the construction of Wilson Dam; legis- 
lation requiring the recovery of excess war profits, and that which authorized Federal 
housing for persons engaged in national defense are other areas in which justification 
of National Acts by the courts was based on the “war power”. 


Although some of these cases were limited by the decisions to war time situations, 
it would seem that only in the exclusion of the Japanese Americans from certain areas 
are the decisions applicable exclusively to the period of actual hostilities. The courts 
have generaly held that the war power is not limited to conditions of open warfare 
alone, but may apply to preparations for war or in dealing with problems that have 
been created by war. Such was true in the case of Woods v. Miller, 333 U.S. 138 (1948). 
The court in Ashwander v. Tennessee Valley Authority et al., 297 U.S. 288, 328 (1936), 
sustained the power of the government to construct Wilson Dam as an exercise of the 
war power of Congress for the purpose of national defense. This was sustained in 
spite of the fact that construction was started in 1917 and not completed until 1926. 
The court stated: 


. the maintenance of said properties in operating condition and the assurance 
of an abundant supply of electric energy in the event of war, constitute national 
defense assets”. (Emphasis added) 

4. §, 681, 84th Cong., Ist Sess. 

5. Korematsu v Gnied Sates 323 U.S. 214 (1944); et ee + Pe a Te G A bis'%2! 


pad). Lester, 227 F.2d 708 (C.A. 9, 1955); United Seates v. City of Chester et F.2d 415 
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There is no doubt that defense contract work with private employers constitutes a na- 
tional defense asset and that proper protection of, and access to, such properties could 
be upheld on the basis of the war power. 


Opinions have been expressed that lead one to believe that such legislation would be 
upheld on the basis of the sovereign’s privilege of self-preservation. Every nation has the 
inherent right to protect itself from internal revolt or foreign domination. The courts 
have made it clear that the purpose and the objective of our security program is to 
protect the country from foreign domination. In the case of Communist Party of the 
United States v. Subsersive Activities Control Board, 223 F.2d 531, 543 (CADC, 
1954), the court pointed out that: 


“Self-preservation is a high prerogative of any sovereignty . . . Since it (the Con- 
stitution) was created by the people for the security of the people, especially 
against foreign encroachment, it has supreme duties both to protect its own exist- 
ence and to insure that unidentified efforts on behalf of foreign agencies devoted 
to its disestablishment do not occur.” 


This language would appear to fit the objectives of the security program in its concern 
with vital defense secrets. There would seem to be little doubt that such legislation 
would be upheld. 


This conclusion of constitutionality of security legislation does not and should not 
lead to the conclusion that all the means established for such a program would be 
immune from an attack on a constitutional basis. Many questions of due process of law 
have been raised since the establishment of our security system and the courts have 
been confronted with questions of paramount importance in dealing with these issues. 
The problems were aptly summarized by the Court of Appeals for the 8th Circuit, when 
it the case of Dunne v. United States, 138 F.2d 137, 141 (1943), it stated: 

“, .. At the same time, they (congressional enactments) must not limit the con- 
stitutionally protected individual liberties of the citizen to any greater extent than 
is reasonably necessary and proper to accomplish the important allowable ends of 
preserving the life of the Government and the States and their orderly conduct.” 

Certainly the problem of granting a person security clearance or revoking an existing 
clearance is an important and delicate task. It is further complicated by the procedure 
or lack of procedure granted by administrative bodies which administer the program. 

The question of the deniel of a person’s constitutional rights arises most frequently 
when that person has had his cleaarnce revoked. At the present time there are 22 
criteria listed in the regulations which may be used as a basis for the revocation of a 
person’s clearance.6 However, it is directed that a final determination must be on a 
common sense basis and founded upon all available information. If the Board recom- 
mends that a person’s clearance be revoked, the case is forwarded to the Director of 
Industrial Personnel Security Review in the Department of Defense. The case will 
then be reviewed by a Screening Board, and upon their decision, (if deciding that the 
clearance should be revoked), they will issue a state of reasons indicating the grounds 
for revocation to the employee. The employee is then given a right to a hearing before 
one of three hearing boards. 

It should be emphasized that this hearing does not include any knowledge on the 





6. Supra, note 2. 
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part of the employee of any confidential reports of any investigating agency, nor does it 
contain the names or any other information from confidential informants. The board is 
required to take into consideration that the employee may be handicapped in his defense 
by the lack of any or all of this information and his lack of opportunity to confront or 
cross-examine any witness or accusers. Notwithstanding this caution, it is easily fore- 
seeable that a board may become over security conscious and give scant attention to such 
a requirement in times when national tension is great and possible damage to national 
defense is anticipated. 

The boards, at the present time, have no right to subpoena any witnesses nor will 
they pay any fees or expenses to witnesses who voluntarily appear before them. As is 
true in most administrative hearings, the rules of evidence are very lenient and hearsay 
evidence is admitted as is any written material which is felt to have some probative 
value to the issue at hand. Upon final decision the case may be reviewed by a board in 
Washington, but no guaranteed right of review is afforded. The Review Board con- 
siders the case on the written record and only the Secretary of Defense or of the Military 
department may reverse its final decision denying a clearance. 

The major question presented by this type of a program would seem to be how far 
the government can go without denying a person his constitutional rights where the 
issue of national security is involved. 

Proponents of the government's position are of the opinion that the clearance held 
by a person is a privilege and that the government may grant and revoke this privilege 
at its discretion. They contend that a person has no right to a security clearance and 
therefore if it is taken away arbitrarily or even unreasonably, one cannot invoke judicial 
relief on the basis of one’s constitutional rights being invaded. There is unquestionably 
some merit in this line of reasoning, but we find the courts throughout our history have 
said that a person has a right to engage in an occupation of his choice when it is within 
the confines of the law. In the industrial security program we are concerned with a 
private employee engaging in such occupation. He is not employed by the government, 
but by an individual contractor and private employer. It would seem that a person once 
obtaining a clearance giving him the right to work in an occupation of his choice 
would possess that which could only be taken away by due process of law. The individual 
upon obtaining clearance enters a situation analagous to that of the doctor or lawyer 
who, upon obtaining a certificate to practice his chosen profession, can only be denied 
the right to continue to practice when he fails to conform to certain standards and is 
given due process of law in the determination that he is no longer entitled to such a right. 

Certainly in many areas of the hearing on a person’s clearance it would seem that 
there is a denial of due process. Section IV, 17e of the Department of Defense Direc- 
tive, No. 5220.6, reads: 

“The statement of reasons will be as specific and in as great detail as in the opinion 
of the board, security considerations permit, in order to provide the person con- 
cerned with sufficient information to enable him to prepare his defense.” (Em- 
phasis added) 
The government recognizes the need to give notice of reasons for the suspension of the 
clearance in order that a defense may be properly prepared. The courts have said that 
an accused must have knowledge of the charges against him and have adequate notice 
to enable him properly to explain the facts and defend himself.” Directive 5220.6 allows 


7. Bradley v. Fisher, 13 Wall. 335 (U.S. 1871). 
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information to be witheld from the person involved, yet permits the board to consider 
such information in its final determination. 

It was much this same type of provision under the Port Security Program which caused 
the court in Parker v. Lester, 227 F.2d 708, 716 (C.A. 9, 1955) to conclude that: 


“Under this screening system there is no provision whatever for notice and an 
opportunity to be heard as generally understood to be required by the provisions of 
the 5th Amendment relating to due processes.” 


It must be admitted that the procedures before administrative bodies do not need to 
conform in detail to the requirements of judicial process. However, it has been held 
that the basic rudiments of fair play must be observed to uphold our ordered concepts 
of government.? It would seem that in most instances witholding information relative 
to charges against an employee, thereby denying to him notice of these facts, would not 
be in accord with general concepts of fairness even in administrative proceedings. 

The question of due process in these hearings arises not only over lack of notice, but 
in the lack of confrontation of witnesses and lack of the opportunity to cross-examine 
witnesses and informants. Many times the hearing board itself does not know the iden- 
tity of the informants and can only rely upon the report of the agency. And, as has 
already been mentioned, there is no provision for the subpoena of witnesses before the 
Board. 

Confrontation is an issue of great magnitude. It is generally conceded that a witness 
will be much less careful when he knows there is no danger of being called before the 
board to testify and subject himself to cross-examination by the opposing counsel, than 
if he knows his testimony will be exposed to such scrutiny. It is possible that in certain 
cases informants are important to the government and its program and that perhaps 
their identity should be kept secret. In any case, there would seem to be no reason why 
the government could not have the witness before the board even though his identity 
were withheld from the person under investigation. In cases where there was danger 
of the informant’s identity being known, I would suggest that the testimony of the 
witness be taken under oath and presented at the hearing, thereby giving the accused 
an opportunity to explain if needed. The threat of possible prosecution for perjury will 
tend to make more reliable the evidence to be considered by the board, and will still 
maintain an effective security program. 

There is no question but that an individual's rights are important under our consti- 
tution. The courts have recognized this concept throughout our history. Yet the 
government's contention is that private rights are not important when national security 
is involved. This concept should not receive judicial recognition, and as yet it has not. 
Our courts have held that to deny even to one individual his rights may cause an injury 
so great that otherwise justified measures must fall.1° In the recent case of Green v. 
McElroy, 26 Law Week 2524, the Court of Appeals for the District of Columbia over- 
looked the importance of individual rights, saying that the government has not attempted 
by the regulations concerning security clearances to regulate any class of the working 
population, nor did it seek to exclude the services of the individual from the general 
public in those aspects of his profession. However, for all practical purposes the person 
is many times excluded from public employment of a comparable nature, because of this 


crfost® Joseph Stock Yards Co. v. United States, 298 U.S. 38 (1936); United States v. Ju Toy, 198 U.S. 253 
9. Morgan v. United States, 304 U.S. 1 (1938). 
10. Kwock Jan Fat v. White, 253 U.S. 454 (1920). 
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determination, and in the eyes of the general public, carries the stain of a badge of 
infamy. The court was of the opinion that his case was analagous to a situation of gov- 
ernment employment, and that Congress had provided that in such cases confronta- 
tion and examination of witnesses was not required, and that the employee here was not 
entitled to more than is available to civil servants under the existing statutes. However, 
this important distinction is overlooked: our courts have long considered government 
employment to be a privilege, held at the discretion of the government, thereby not 
giving rise to complaints of lack of due process when dismissed by such employer. This 
is especially true of government employees working in departments involved in handling 
information of a classified nature. There is a large distinction between government 
employees and private employees and their respective right to due process of law when 
action taken by the government affects their respective positions. 


There are other areas, aside from the industrial program situations, which could and 
have presented problems to the defense and continued liberty of our nation. The gov- 
ernment has admitted that many of our atomic secrets were carried out of the country 
by persons traveling abroad. This must necessarily involve the area of passport regula- 
tion by the government. Yet the courts have met these cases in a light favorable to 
upholding the basic fundamental rights of the individuals. 


In the case of Bauer v. Acheson, 106 F. Supp. 445 (D.C.D.C., 1952), the Secretary 
of State, acting upon information furnished him, tried to revoke a person’s passport 
while that individual was traveling abroad. The information was such that it lead the 
Secretary to believe that the individual’s activities were harmful to the interests of the 
United States. The court held that even though the Secretary exercised a discretionary 
power in granting, revoking and regulating passports, and that the right to a passport 
and travel was subject to reasonable control and regulation in the interest of the public 
welfare, nevertheless the requirements of due process demanded a hearing on the charges 
and the State Department could not ignore this procedure. 

The court has gone a step further in holding that when the department refused to 
grant a passport, a full hearing on its refusal must be held. Any information on which 
the department relied must be made known to the applicant and placed in the record 
to enable the courts to review such decision, according to the court in Dulles v. Nathan, 
225 F.2d 29 (CA.D.C,, 1955). 

These cases have indicated that the individual does have constitutional protection in 
areas where national security is involved. This is true even though the power exercised 
may be purely executive. The individual is entitled to this protection even in the area 
which is ordinarily not subject to review by the courts. 


It cannot be denied that security is necessary in our government for the protection of 
the general public, but the government should not be allowed to lose sight of those 
basic principles upon which it is founded. Certain measures are definitely necessary to 
preserve the liberties which we as Americans seek to protect. However, we must 
remember that one of the most important liberties is our government under the con- 
stitution. In striving to protect such rights, we must be wary of allowing the govern- 
ment to deprive persons of rights on the basis that arbitrary action is necessary to protect 
and preserve these rights. 


The court must determine whether the opinions of the board are to be given greater 
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weight that the fundamental rights of the individual. Justice Douglas in his concurring 
opinion in Peters v. Hobby, 349 US. 331, 353 (1955), adequately states the problem 
when he says: 

“If the sources of information need protection they should be kept secret. But, 
once they are used to destroy a man’s reputation, and deprive him of his liberty, 
they must be put to the test of due process of law. The use of faceless informers is 
wholly at war with the concept of an ordered society.” 

Two basic reasons have been suggested by the Commission on Government Security 
for the continuance of a security program.!! These are first, the character of Communist 
Russia and her openly avowed objective of world domination; and second, the funda- 
mental changes in the nature of warfare within the past decade. There is no doubt that 
the world has never before seen as many nations equipped with the means of mass 
destruction as today. As the danger has increased so has the need for protective measures. 
The security program must be designed to protect our nation against possible harm, 
but it should cut with the precision of a surgeon’s- scalpel and not damage healthy 
tissue in the body politic. The continued advancement of military weapons will depend 
upon our ability to safeguard our achievéments of today and to foster a climate where 
freedom rather than restraint prevails. 

With this in mind we must continue to Strive to guard our secrets with the thought 
in mind, that in so doing there are proper limits beyond which the state should not go. 
Our country was founded upon this idea. We must in continuing to enforce a security 
program remember that our constitution was written in a time of national emergency, 
with the purpose in mind to protect the people from arbitrary governmental action at 
all times. The state should not be allowed, on the plea of national security, to abridge 
those very rights which it was the purpose of the people to protect in the drafting of the 
constitution. 

In 1866, Mr. Justice Davis, speaking for the court at another time of tension in the 
United States, stated in Ex parte Milligan, 4 Wall. 2, 120 (US.,.1866), that the framers 
of the Constitution: 


. foresaw that troublous times would arise; when rulers and people would be- 
~ come restive under restraint, and seek by sharp ‘and decisive measures to accomplish 
ends deemed just and proper; and that the principles of constitutional liberty 
would be in peril, unless established by irrepealable law. The history of the world 
had taught them that what was done in the past might be attempted in the future. 
The Constitution of the United States is a law for rulers and people, equally in war 
and peace, and covers with the shield of its protection all classes of men, at all 
times, and under all circumstances. No doctrine, involving more pernicious conse- 
quences was ever invented by the wit of man than that any of its provisions can 
be suspended during any of the great exigencies of government. Such a doctrine 
leads directly to anarchy or despotism, but the theory of necessity on which it is 
based is false, for the government, within the Constitution, has all the powers 
granted to it which are necessary to preserve its existence, as has been happily 
proved by the result of the great effort to throw off its just authority.” 


Today over three million people are working in industry which falls under our 
security program. With the increased program of government production this number 
will continue.to increase. Kansas with its vital aircraft production and the additional 
plans for rocket fuel production centers, will be faced with some of the problems out- 
lined above. As yet there is no settled opinion by our courts, but with the number of 





11. Supra, note 1, p. 266. 
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cases beginning to arise in this area, the Supreme Court of the United States must in the 
near future arrive at a solution. It will be interesting to watch the developments in this 
field and the settlement of the question of national security as opposed to individual 


rights. 
CASE NOTE 


ADMISSION TO THE BAR—DETERMINATION OF RIGHT TO 


In December of 1953, petitioner filed an application with the New Mexico Board of 
Bar Examiners to take the bar examination scheduled for February, 1954. Permission 
was denied when petitioner appeared to take the examination. A formal hearing was 
held, upon petitioner's request. The Board of Bar Examiners then disclosed that peti- 
tioner’s application had been denied because he did not meet with the Good Moral 
Character requisite. The Board’s dissatisfaction stemmed from petitioner's use of aliases, 
former connection with subversive organizations and record of arrests. The New Mexico 
Supreme Court upheld the Board’s decision, with one’ justice dissenting. Petitioner ap- 
pealed and the United States Supreme Court granted certiorari, reversed and remanded 
with directions. The court held that the applicant’s use of aliases (with no intent to 
defraud), past membership in the Communist Party (over fourteen years ago), and 
prior arrests (without trial or conviction) raised no substantial doubts of his present 
good moral character; therefore, refusing petitioner the right to practice law constituted 
a denial of the Due Process Clause contained in the Fourteenth Amendment of the 
Constitution of the United States. Schware v. Board of Examiners, 353 U.S. 232 (1957). 


In a companion case, In re Konigsberg v. State Bar of California, 353 U.S. 252 (1957), 
similar circumstances existed. The State Bar denied Konigsber’s application on the 
grounds that a refusal to answer questions concerning political opinions and member- 
ship in the Communist Party denoted the absence of a good moral character. The 
United States Supreme Court ruled that the possibility of Konigsberg’s past membership 
in the Communist Party could not support an inference that he did not have a good 
moral character. Further, the court ruled ‘that since Konigsberg had a right, under the 
fourteenth Amendment of the Constitution, to refuse to answer questions concerning 
political opinions and membership in the Communist party, his refusal to answer such 
questions could not support the inference of bad moral character. 


It has been well established under statutes, rules of court, or otherwise, that good 
moral character of an applicant is a requisite for admission to the Bar. Attorneys and 
counselors are not officers of the United States; they are officers of the court, admitted 
as such by its order, upon evidence of their possessing sufficient legal learning and fair 
private character. Ex parte Garland, 4 Wall. 333 (US. 1886). However a definite 
standard, as to when good moral character is attained and maintained, does not appear 
certain. Justice Black, in giving the opinion for the majority of the court in Konigsberg 
v. State Bar of California, see p. 2 supra, stated, “It (good moral character) can be 
defined in an almost unlimited number of ways, for any definition will necessarily reflect 
the attitudes, experiences and prejudices of the definer. Such a vague qualification, 
which is easily adapted to fit personal views and predilections, can be a dangerous instru- 
ment for arbitrary and discriminating denial of the right to practice law.” 

Good moral character is open to a wide variety of interpretations, raising doubt as to 
just what does violate due process in cases dealing with this requirement. One cannot 
be excluded from the practice of law simply because he belongs to a particular religious 
group. In re Summers, 325 U.S. 561 (1945). Yet in the same case, Summers’ applica- 
tion for admission was denied on the sole ground that he had conscientious scruples 
against war and would not use force to prevent wrong under any circumstances. A 
frank admission that he was a member of the Communist Party prevented another 
applicant’s practice of law. In In re Anastoplo, 3 Ill2d 471, 121 N.E.2d 826 (1954), 
348 US. 946 (1955). Certiorari was denied. Loyalty to the Constitution, in this case, 
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was ruled to be an inalienable condition to a lawyer's service as an officer of the court, 
and Communist Party membership or activity would be totally incompatible with such 
loyalty. 

These rulings tend to indicate that an attorney's right to practice cannot be denied 
if he does not admit to being subversive, or if there is only a possibility of past sub- 
versive activity. 

There have been instances in which State courts have ruled similarly to the decisions 
in the principle case and the companion. A representative example is In re Sullivan, 
57 Mont. 592, 189 Pac. 770 (1920). Petitioner said that he would not fight for his 
country unless compelled to do so and had not registered for the draft. The court held 
that because of Sullivan’s youth and inexperience, he was not so deficient in moral 
character that he might not become an honorable and useful member of the Bar. 

The issue of good moral character arises both in admission and disbarment cases. The 
distinction is that an applicant for admission carries the burden of showing his good 
moral character, while the accuser bears the task of proving the lack of the requirement 
in a proceeding to disbar. Sheiner v. State, 82 So. 2d 657 (Fla. 1955) involved a 
federal wartime employee. Sheiner had pleaded the Fifth Amendment when questioned 
as to alleged former subversive connections. The Florida Supreme Court ruled that dis- 
barment, solely because of invoking the Fifth Amendment, was a denial of due process. 

In many instances, previous convictions have led examining boards to conclude that 
an applicant or practicing attorney possessed undesirable character. In re Dillingham, 
188 N.C. 162, 124 S.E. 130 (1924); In re Farmer, 191 N.C. 235, 131 S.E. 661 (1926); 
In re Garland, 219 Cal. 661, 28 P.2d 354 (1934). In truer contrast to the principal case, 
admission to the Bar has been denied merely because of previous arrests without con- 
victions. In re Stover, 65 Cal. App. 622, 224 Pac. 771 (1924); In re Rosenberg, 313 
Ky. 236, 230 S.W.2d 434 (1950); In re Wells, 174 Cal. 467, 163 Pac. 657 (1917). 

The Kansas Statute on who may be admitted to the Bar states, “. . . any person who 
satisfies the Supreme Court of this state that he possesses the requisite ability and 
learning and that he is of good moral character, may be admitted to practice in all the 
courts of this state, upon taking the oath prescribed.” Kansas GS. 1949, 7-102. The 
above statute was held to be constitutional. Depew v. Wichita Assoc. of Credit Men, 
142 Kan. 403, 49 P.2d 1041 (1935). Certiorari was denied. 297 US. 710 (1936). 
The Kansas legislature has certainly left the interpretation of good moral character to 
the Kansas Supreme Court. 

An attorney is admitted to the Bar upon a satisfactory showing of good character and 
fitness. He is afterward required to maintain the same ethical standard. In re Smith, 
73 Kan. 743, 85 Pac. 584 (1906). On the issue of good moral character, there appear 
to be no official reports of Kansas dealing with admissions to the Bar. However there 
are many concerning disbarment. The Kansas statute provides for disbarment of an 
attorney upon conviction for a felony or misdemeanor. Kansas G.S. 1949, 7-110. Kansas 
is not restricted in disbarment and suspension cases, solely to those grounds provided 
in the aforementioned statute. In re Cox, 164 Kan. 160, 188 Pac. 2d 652 (1948). In 
the following cases, the courts concluded that good moral or ethical standards had not 
been maintained and disbarment resulted. Behavior leading to a particular conclusion 
varied from disorderly and improper conduct in the practice of law to fraud in personal 
dealings with the public. In re Wilson, 79 Kan. 450, 100 Pac. 75 (1909); In re 
Washington, 82 Kan. 829, 109 Pac. 700 (1910); In re Macy, 109 Kan. 1, 196 Pac. 1095 
(1921); In re Staton, 112 Kan. 226, 210 Pac. 615 (1922); In re Gorsuch, 113 Kan. 
380, 214 Pac. 794 (1923). Past rulings in the State of Kansas prove that a practicing 
attorney must maintain extremely high moral standards. 

Just how far the courts may go, without denying due process, as guaranteed in the 
Fourteenth Amendment, cannot be stated with certainty. Each case tends to cut its own 
path. The decision of the United States Supreme Court in the principal case gives 
reassurance that a man’s past beliefs and mistakes may not forever mar his future. 


R. CLARK WESLEY, 3 L. 
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Mel Nuss left Great Bend while I was 
in the office, for New Orleans to attend 
the C.A.C-C.A. convention. I saw the pro- 
gram. Looked like an interesting one. 

Harry Snyder of Topeka died as the 
result of an auto accident in Topeka Feb- 
ruary 21. A slap-happy deputy sheriff run- 
ning to answer a call blazed down across 
the street, and busted Harry. He died in 
the hospital the next day. 

An article in the Hutchinson paper 
stated that Melvin Belli of San Francisco 
recovered a judgment for $147,300 from 
a wholesale drug firm for vaccine sold 
and administered to children who later 
contracted polio. The drug firm was in- 
sured by Lloyd’s of London for five mil- 
lion dollars—a dozen of these suits would 
make a lawyer healthy, wealthy, and wiser. 
I can understand why so many Kansas 
lawyers quote Belli as primary authority 
on such matters. 

Ernie Vieux of Meade has followed the 
custom set by Karl Miller—whom he 
succeeded as judge—of holding court Fri- 
day each week in Dodge City. This is the 
occasion when all the Bar converge for 
lunch. I got in a hurry and ran out on 
them Friday, February 21, after a very cor- 
dial invitation to join them. 

Tom Smyth is moving to a ground floor 
location in Ness City as of April 1. I saw 
Lorin Peters while there, and he said he 


will run again. The boys down in Clark 
pres ee district have told me Clark has 
announced again—a couple of old 
boys good for another 50 years, come 

Usually, after Kansas Day in Topeka I 
hear of a good many plans being made for 
political office, but so far “I ain’t heard 
nothing.” All seems quiet. Outside of Fred 
Hall, all seems routine—Fred keeps the 
political ball rolling, maybe uphill, but it 
moves. 

Iola has a new courthouse under way. 
It looks like the foundation is about com- 
plete. The square is big enough to allow 
car parking all over the place. It will be 
finished this summer. 

Stan Toland took in a partner as of 
March 1—the firm is known as Toland 
and Thompson. This at Iola. Stan and the 
new partner are brothers-in-law. 


Mitch Bushley has gotten out of the law 
business. He devotes all of his time to 
his lawn mower motor business, which has 
grown some in the last five years. 

Spencer Gard of Iola is rewriting Jones 
on Evidence. He is about through with the 
manuscript, but it may take a year to pro- 
duce it. Incidentally, I saw a jury trial in 
progress in his court. This is not unusual 
in any sense of the word, but it is infre- 
quent in the smaller places. Rarely do I 
run into one. 

Mrs. Tom Van Cleave of Kansas City, 
Kansas, wife of Tom and mother of Tom 
Jr., died March 21. Mrs. Van Cleave will 
be remembered as the very active wife of 
Tom. When he went through the steps 
leading to Bar Presidency, Mrs. Van Cleave 
attended all of the functions with him. 

Don S. Kubitz, a newcomer to Wichita 
and son of Joe S. Kubitz of Washington, 
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administration officer who keeps Andy 
Schoeppel in line, is now associated with 
McClellan, Michaud and Robbins, with a 
new office arrangement—and a dozie for 
oppointment—in the Beacon Building. In- 
cidentally, the Beacon Building is being 
remodeled—air conditioned, new halls, etc. 
—you wouldn’t know the place. 

Jack May, a Bartlesville, Oklahoma. boy, 
and son-in-law of Charlie Schnider of the 
Cohen-Schnider organization in Kansas 
City, has joined the firm—his first year 
out. The Bar reports the boy does better 
than the preceptor. 

Ed Geary has come down from Kansas 
City to join the staff in the trust depart- 
ment of the Union National Bank, and is 
a member of both the Missouri and the 
Kansas Bars. Welcome to Kansas. 

George Peabody has joined forces with 
the Uncle—going over in Bill Farmer's 
office as assistant U. S. District Attorney. 
This is the place vacated by Ken Nohe, 
who is now a member of the Kidwell, Ball 
and Greene firm. 

John Rees is with the Fleeson, Gooing, 
Coulson and Kitch firm of Wichita. John 
is the brilliant son of an illustrous father 
—from Emporia—Ed Rees. John showed 
my wife and me around Washington one 
summer. As a guide on a tour of Wash- 
ington, John was the best. If he makes as 
good a lawyer as he did guide, he will be 
a wow. 

Ted Geisert is leaving the Fleeson-Goo- 
ing firm in Wichita to open on his own in 
Kingman. Ted was attracted to Kingman 
after S. S. Alexander died. 

Lawrence Andra, a Wichita boy, has 
come home to open an office. I haven't 
met him yet. I assume he will open in 
Wichita. He joined the W.B.A. Good 
luck! 

Terrance Muth is the latest addition to 
the Clay County Bar. He hit there on 
February 24, announced for the Democrat- 
ic nomination for county attorney, and is 
being opposed by Dan Myers, Jr., of 
Wakefield. Looks like Terry lost no time 
jumping in. 

Jim Winn is the new general counsel 
for. the Welsh interests in Abilene. Jim 
just moved down and took over. He has 
a big outfit on his hands to keep going, 
but he looks like he could do it. 
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Clarence King is moving from his pres- 
ent office to a ground floor location in 
Salina. Both he and Harold Chase, also of 
Salina, want a man to join them. 

Bob Gowdy has opened up an office of 
his own in Salina—out in the suburbs, or 
what is called “Kraft Manor Center,” the 
1800 block on South Ninth. He should get 
started out there and do very well. 

Donn Everett has an addition to the 
present office, which he hopes to occupy 
when the painters get through with it. 
Judge Kimball died about a month ago, 
and Joe Menzie and Donn moved into part 
of the old Kimball office—this at Man- 
hattan. 

Judge Hill has appointed a committee 
of three—Jack Quinlan of Independence, 
Walt Urban of Lincoln, and Ed Bennett 
of Newton—to finish up and hear the 
Tuttle Creek condemnation suits. I think 
they will have finished before this appears 
in print. 

Brose Johnston, Charlie Arthur, and Dick 
Green are combining two offices into one. 
The new offices extend across the front 
of the building on Manhattan’s four cor- 
ners—I think just an office arrangement, 
as yet no partnership. 

Ken Nohe is now a partner in the 
Kidwell, Ball and Greene firm in Wichita, 
and has had his name added to the list 
on the front door. Congratulations, Ken, 
looks imposing. 

George Lehmberg and the missus are va- 
cationing in Las Vegas. Remember, George, 
you are still a country boy at heart. These 
slickers in the foreign countries look for 
Kansas boys—McPherson is a safer place. 

Evart Mills of McPherson has a new 
office in his own building, paneled up 
like “milady’s boudoir”—a bar, coffee, and 
otherwise quite an outfit. 

Kenny Hodge, formerly of McPherson, 
later of Oklahoma City, by the South- 
western Bell Telephone route, now has 
been called to St. Louis and made a vice- 
president in charge of rates. Don’t forget, 
Kenny, you were a poor Bell toll payer 
once yourself. 

George Allison and the missus, of Mc- 
Pherson, are Los Angeles visitors at the 
moment. They have a son and only child 
living there. I have heard George tell 
about his grandfather prospecting for gold 
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in ’49 (1849, that is) in southern Cali- 
fornia, George goes off the bench in 1961, 
by virtue of the age route. Rumor has it 
that the granddad didn’t bring back any 
gold when he came home. George, going 
off the bench, figured he might need it, 
and went looking for it. I hope he finds 
it in Los Angeles. 

Harold Bolton of Abilene has a new 
ground floor location on the old Main 
Street, alongside the U. P. tracks. It is done 
in all of the modern hues and colors, air 
conditioned, new front, and all fixed up in 
apple pie order. John Lehman said it 
could be the “vogue.” 

Ralph Page of Ottawa died during the 
late winter or early spring. I missed this 
at the time, and learned of his death later. 
Ralph Page was an uncle of Al Page of 
Topeka. 

Howard McCue died in Topeka March 
1. Howard had a rather checkered career. 
He was clerk of the U. S. Court under Dick 
Hopkins for some years, and while Earl 
Hatcher was court reporter, he helped Earl 
and had a lot to do with the first edition 
of Hatcher’s Digest in 1929. 

John Bohannon of Topeka went to a 
movie and laid his coat down on the seat 
next to him, and when he was ready to 
leave he had lost $600. Better sit on the 
money rather than the seat next time, John. 
Be more money conscious and less movie 
conscious. 

Max Bagby, John Honnsinger and 
George Berry went into a three-way firm, 
styled as above, with offices in the Wal- 
tower Building in Kansas City, Missouri. 
Max and John are K. U. grads, and want 
any and all of their friends over the state 
to come see them when in Kansas City. 

Jack Stites, Joe Rolston, and Bob Mc- 
Cracken were Topeka visitors the first 
week in April. I just got to chat with 
them a minute. They didn’t say, but I 
could guess Cities Service business was 
the reason for their visit. It was good to 
see them. 

Walt Chaney is going up with Jake 
Dickinson’s firm on the sixth floor of the 
New England Building in Topeka as soon 
as they can remodel the office. 

Rooney, Dickinson, Prager, Dimmitt and 
Crow are building their office out to in- 
clude the hall and passageway around the 


stair well. This, of course, in the New 
England Building at Topeka. 

Judge George Benson of El Dorado 
dropped dead with a heart condition while 
planting a tree on his farm the last week 
in April. He had had no previous heart 
trouble. I am sorry to have to report this. 

Les Goodell, Mike Casey, Ray Briman, 
and Tom Sewell are forming a new firm 
in Topeka, the names to be in the order 
listed. This, I think, takes effect at once, 
with offices in the Columbian Building. 

Jochems, Sargent and Blaes announced 
the induction of Stanley E. Wisdom as a 
partner in the firm. He has been with 
the firm since 1953. 

Joe Lynch, formerly of Herington, who 
about 15 years ago moved to lowa—I think 
the town was Albion—died up there 
around May 15. 

Jack Stewart has gone with the Drillers 
Production Company of Wichita, with of- 
fices in the Insurance Building, as of about 
April 1. 

Harold Goodwin of Wichita has been 
confined to the hospital with pneumonia 
for a couple of months. I talked to him 
at home over the phone, and he said at 
that time he would be back at the office 
about June 1. 

Wendell Godwin is with Herb Dodd out 
on South Hydraulic Street in Wichita. 
Looks like the boys are doing some busi- 
ness in the new location. 

Don Lambdin, formerly with Bryant, 
Cundiff, Shriver and Shanahan, is now 
with Zacharias, Hiebsch, Render and 
Kamas. He just moved from one floor to 
another in the Schweiter Building at 
Wichita. 

Tom Cunningham left Topeka to join 
up with Frank and Morrison of Wichita. 
Tom was with the Turnpike Authority 
before going to Wichita. 

Bill Townsend of Topeka, with his law 
partner, John Pandera, and their wives, 
went to New Orleans on a business trip. 
While there, Bill suffered a heart attack, 
and as this is written is still there. I think 
he plans to get back to Topeka about the 
middle of May. 

The Junior Bar had a gala party at the 
Jayhawk Friday night during the state Bar 
meeting. The boys did pretty well as long 
as the refreshments lasted, but the refresh- 
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ments, like the party, were soon termi- 
nated, mostly before they elected officers 
for the coming year. 

The S.O.B.’s also had a party Wednes- 
day night. I think all the duly qualified 
and regularly registered members were in 
attendance except seven who could not 
be found, and some of the seven were in 
Topeka. The conduct and general decorum 
of the group was unusually mild and or- 
derly. Coincidentally, no one arose to make 
a speech. 

Ratner, Mattox and Ratner have ac- 
quired the two lots next to the present 
office. A new and enlarged parking lot 
and garage are in the present plans for 
expansion. I went up to see them several 
weeks ago and got a ticket, not for over- 
parking, but for failure to drop the nickel 
in the meter—must be one of those new 
meter maids who got me. Hurry up with 
the parking lot. 


Judge Douglas of the U. S. Supreme 
Court came to town. The Wichita Bar 
turned out to greet him with the “red 
carpet” they keep in reserve. Buzzy Hill 
headed the delegation, rescuing the judge 
from the students of Wichita University, 
where he was scheduled to speak. He did 
talk to the Bar at a breakfast the next 
morning. The Bar was impressed by the 
conservative attitude he displayed in his 
talk, “The Supreme Court and the Bal- 
ance of Powers.” 


I got a terrific bang out of Lucille 
Flynns column in the Bar-O-Meter. She 
is the little gal who does the big job of 
editing the W.B.A’s official paper. She 
tells about the “ball games,” “show boat,” 
the parks and the zoos—i.e., if you tire 
of the A.B.A. regional meet in St. Louis 
June 11-13 there will be other attractions, 
as well as a $10 registration fee. 


Emerson Shields of St. John and Elwin 
Cabbage of Don Martindell’s office in 
Hutchinson were elected president and 
vice-president of the Jaycees at the Topeka 
convention this year. Congratulations to 


Lou Tickel of Salina handed me a cigar 
in April, saying the boy had arrived. Lou 
seemed very happy over the event. He 
should talk to Drew about this sort of 
thing, Drew being Lou’s law partner. I 
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think Drew is a more experienced man in 
such matters. 

San Manker of Salina lost his wife in 
January of this year. I didn’t know this, 
San, until recently. I am very sorry, and 
do extend my sympathy although belated. 

Harold McCombs of Russell and I had 
quite an experience. We were gassing 
about the usual topics of the day, when 
Harold looked at his watch, saying he had 
a 2:30 appointment with the city commis- 
sioners, and grabbed his hat. I stepped out 
first, and just as he left the room the 
fluorescent light tube exploded, blew shat- 
tered glass all over the office, and liter- 
ally left deep scars in the chair I sat it. 
I must live right, and Harold lost a law- 
suit. 

John Schovee is leaving the air force 
some time this summer and wants to light 
in Kansas with someone. I had a street 
address, but at the moment it has eluded 
me. The air base at Lake Charles will get 
him. 

Jules Doty has resigned as county attor- 
ney of Cherokee county. Paul Armstrong 
goes in as the appointee. Jules has moved 
to Ottawa, and is now in the firm of 
Gleason, Gleason, Doty and Logan. Tom 
Gleason and Jules Doty, I think, are an- 
chored in Ottawa, and Doug Gleason and 
Hollis Logan are in Topeka. 

I suggested to John Shuart that the Bar, 
at its annual meeting, give a prize for the 
best adorned man. I had Bill Meek in 
mind. John is still thinking about the 
suggestion. 

Joe Henbest of Columbus opened up a 
new office—one he built and designed. 
It is quite a new vogue for Cherokee 
county. I think Joe, trying to keep up 
with the style of things, as typified by the 
new courthouse, outdid himself in splendor. 

Floyd Coffman, Doyle White, and Ollie 
Claflin were elected president, vice-presi- 
dent and secretary-treasurer of the district 
judges association at Topeka on May 8. 

Tom Sewell took Hollis Logan’s place 
in the legal department of the K.CC. as of 
May 1. 

Lacy Haynes of Emporia has been in 
and out of the hospital for a couple of 
weeks. He is out again as of now, going 
as usual. 

Howard Jones of Topeka is acting dean 
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of Washburn Law School. He is taking 
over while his predecessor takes over on 
the supreme court. I understand this is a 
temporary arrangement, depending upon 
Schuyler Sutehds Gamen Che 

Dean Schrader, formerly of Holton, came 
to the Bar meet at Topeka to renew old 
acquaintenances. He tells me he is and has 
been with J.A.G. at Riley since he quit 
Holton some ten years ago. It was nice to 
see Dean again. 

Roy Cox of Augusta got his 50-year cer- 
tificate in April. The Bar gave him a 
party and celebration honoring his service 
to the community. Roy was tickled with 
— proceedings, and very appreciative as 
wi 

John McCurdy died during the Topeka 
Bar meet or the day before. Walt Urban 
had to leave for Lincoln to act as pall- 
bearer while the Bar meet was on. John 
spent the last years of his life in an at- 
tempt to induce the Masonic Lodge to help 
restore and honor the grave of Kit Carson 
at Taos, New Mexico. I don’t think his 
efforts were too successful. John died 


ing. 

Rube Martin and Mack Bush are officing 
together at Lyons. I haven't seen them 
since they joined up, but I do know it 
will be a good move. 

Lawrence Christenson is the new city 
attorney at Winfield. George McNeish 
resigned. 

John Cunningham of Seneca writes me 
he is anxious to get a man in his office. 
John is not too well, and is unable to be 
down every day. Anyone interested better 
see him. Seneca should afford a better 
than average opening. 

The oil and gas institute held at Wichita 
April 25 and 26 was a largely attended 
affair, with the usual Wichita hospitality 
very much in evidence. Dean Slough was 
there from Lawrence. 

Fred Hinkle of Wichita was in and out 
of Wesley hospital during April. I saw 
Fred recently. He looked good, and said 
he felt better thdn he had for some time. 
It was good to see Fred out again. 

The new firm in Hutchinson, after Wes 
Brown retired from the firm to assume the 
duties of referee in bankruptcy, is Martin- 
dell, Carey, Brabets, Gilliland, Hayes, and 
Miller. 
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Robert S. Luke of Burlington has a 
ground floor location, after coming down 
off the probate court a year ago, on the 
main street, almost next door to Frank 
Forbes. 

Keith Sebelius of Norton has been in 
the hospital with an ear infection. I 
don’t believe this has in any way inter- 
fered with his campaign for congress. I 
hear of him all over the sixth district. 
I haven't seen Wint Smith anywhere— 
Wint stays close to Washington. 

Carl Quarnstrom is the man who oc- 
cupies the fourth place in the Garling- 
house, Shaw and Hergenreter firm in To- 
peka. I think Carl has been there for a 
year or more. 

Bud Gideon has divided his time be- 
tween his office and the office of county 
attorney since Lad Listrom quit the county 
attorney's office for the city attorneyship. 
Charlie Fisher, whom Lad succeeded, went 
back to the Lillard firm. 

Bob Cornwell is the latest addition, or 
edition, to the Fleeson, Gooing, Coulson 
and Kitch office in Wichita. 

The high school teachers and the lawyers 
of Topeka had a joint meeting. As ] 
understand, the purpose of the meeting was 
to better acquaint one with another—solely 
a friendship gesture. 

Lou Eisenbarth is the newest assistant 
city attorney—this at Topeka. 

Montie Carlisle of Topeka has had a 
siege in the hospital. He is out now, and 
doing better. Says he feels good. 

Clyde Schenck is retiring from the prac- 
tice as of June 1. Hal Davis is taking 
over in Clyde’s present office. Hal needs 
more room, and Clyde needs more diver- 
sion. Everybody is happy, including me. I 
juggled the books. 

Yale Gifford left Wichita for a place in 
the trust department of the First National 
Bank in Seattle, Washington. I hope Yale 
likes the new position, and that he gets 
back to Kansas to see us occasionally. 

Carl Smith of Wichita lost his father as 
of March 21. Burial was at Independence, 
the old home town. Sorry, Carl. 

Carl Buck of Wichita was a Topeka 
visitor about the 21st of March. I didn’t 
ask Carl, but assume he was looking for 
Ralph Gilchrist, who, I understand, is one 
of the advisors of the governor. 
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Herk Morris was made honorary attorney 

eral of the state of Louisiana—made so 

y a signed and sealed document, carrying 

the inscription of the state, mailed to him 

by the present attorney general. Why, I 
don’t know—Herk didn’t say. 

Dick Docking moved from the Collins 
firm in Wichita to Kansas City, Kansas, 
joining up with Rice, Martin, and Lough- 
bom. This is a recent switch. 

Norman Iverson of Arkansas City, with 
his wife and three children, descended to 
Miami and Cuba in the winter time, at 
the height of the season, and got back with 
what they started with. My experience 
down there was that it is a wonderful place 
to be, but I couldn’t stay long enough on 
a law book job to really appreciate the 
change. 

Rex Lafferty of Fredonia was an Olathe 
visitor sometime during the early spring. 
He seemed to be in Clayt Brenner’s court. 

Al Poznick has gone back to Neodesha 
after a couple of years at Great Bend, in 
the oil supply business with his brother. 
I was glad to see him go back. 

Don Musser has announced for the dis- 
trict court of Crawford county. Judge Res- 
ler goes out under the law this time. I 
don’t know what Judge Resler will do. I 
think he might open office. 

Warner Moon has announced for the 
nomination on his ticket for the seat of Ed 
Rees, present Republican incumbent. I 
think Warner has some competition in 
Wichita. As far as I know, Ed Rees has 
no opposition in the primary. Newell 
George is out for the Democratic nomi- 
nation in the second district. Everett 
Scrivner’s seat is the object. 

Moyer and McEnulty of Wichita have 
opened an office in Douglass. The par- 
ticulars I haven’t learned as yet. This is 
just recent. 

Walt Stumbo of Topeka got himself into 
the hospital recently, with just minutes to 
spare. He passed out in the office. The 
ambulance arrived in time to get him to 
the hospital. Hemorrhage of the stomach 
was the cause. 

Al Teed of Hutchinson had a gall blad- 
der bout in the hospital recently. He is out 
now and going again. 

Fred Apt died at the home in Iola March 
20. Fred, Jr., and Charlie, with the help 


and guidance of Tony Immel, are carrying 
on. 

Harold Hammond has been appointed 
police judge at Olathe. 

Carl Rice and associates have the whole 
fifth floor of the Huron building. The 
elevator stops in the reception room of the 
office. The appointments are all up to the 
minute, and the office in general looks 
like big town. 

Gus Kramer and wife went to Mineral 
Springs, Texas, for a couple of weeks. 
Gus said he wanted to boil out. I don’t 
know why—he gives out every time I see 
him. 

Ben Ratzlaff and Keaton Duckworth are 
together in Elkhart. I don’t think it’s a 
partnership—just an office arrangement. 
I saw them recently. They were both very 
optimistic about the future. Looks like 
they hit a good crop year. 

George Collins of Wichita went to Ire- 
land on an estate matter, in which an oil 
deal was involved. Frank Collins from 
Ulysses was to go, but couldn’t get away. 
I think George and Ollie Hughes are two 
of the “travelingest” lawyers at the Bar. 

Ed Learned has joined the Ratner, Mat- 
tox and Ratner firm in Wichita. I haven't 
met him yet, but hope to soon. I wonder 
whether he is not related to my old friend 
of a good many years, now deceased, 
Oscar Learned, at one time a prominent 
Lawrence practitioner. 

Herb Stubbs, when I went clean down 
under to see him recently, was confined 
home with a virus of some kind, and had 
been for a month or more. I haven't heard 
since, but hope he is now up and going 
again. 

Del Wesley had gone to Phoenix, Ari- 
zona. A son was just admitted to the 
practice there, and Del went down to see 
him sworn in. 

Manford Holly had an attack of some 
kind one night. He went to answer the 
phone and blacked out. Hospitalization re- 
sulted. He is out and at the office again. 

I sold Dick Klassen of Nickerson a law 
library, in one piece, not long ago. I under- 
stand it will be ensconced in a new bank 
building now under way. Dick practices 
law like I think I would enjoy—primarily 
he is a banker. 

Dick McGrath is another newcomer to 
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Great Bend. He offices in the newest office 
building there—a ground floor location, 
one right at the front entrance. A lost 
client of someone else is sure to see Dick’s 
office first. 

Al Kiesow of Kansas City, Kansas, has 
quit the compensation examiner's place. 
I think Slew Strong of Topeka took over. 
Incidentally, Slew has been hospitalized for 
several weeks. In fact, he was inducted 
during the Bar meet, or just before. 

Jack Bond of El Dorado went around 
the world in 80 days. He saw justice 
meted out in a dozen different tongues, 
and in a dozen different ways. Jack gave 
me a review of Fred Moreau teaching Is- 
lamic law in French. Jack spent a couple 
of days with Olin Scott and his brother in 
Addis Ababa, and went goose shooting 
with them. He had a lot of nice things to 
say about the trip, the treatment, and 
what he saw. 

Bob Blackburn of Great Bend has been 
in Arizona all winter with his daughter, 
who is going to school down there. When 
school adjourns for the summer, rumor has 
it, Bob may come back and run for district 
judge. Roy McMullen is ineligible under 
the retirement law. Griggs Schultz and 
Freddie Woleslagle of Lyons are the can- 
didates for the Republican nomination— 
both have announced. 

Dick McEntire died in Washington 
February 19 with a heart condition. Dick 
was the youngest man to hold the chair- 
manship of the K.C.C. Dick quit to take 
the Washington job—it must have been 
in the early 1940's. I think Andy Schoep- 
pel succeeded Dick. 

Dean Jack Heysinger of the College of 
Business and Industry spoke to the W.B.A. 
recently on “Development of the Wichita 
University.” I don’t know, but rumor has 
it that they may have a law school there 
eventually. This, I would like to see. 


Ike Stearns of Wichita was awarded the 
50-year button this year. It doesn’t seem 
pessible—Ike acts like a boy most of the 
time. Congratulations, Ike, and may the 
next 50 be as bright. Ray Tinder was also 
awarded the same honor. What I said 
about Joe, Ray, goes for you too. 

Milt Sullivant and Lew Smith have left 
the Rice organization to open up on their 
own. The firm now is as indicated, with 
offices in the New Brotherhood Building 
in Kansas City, Kansas. 

Mrs. Joe Cohen died on May 11 at the 
home in Kansas City, Kansas. This was 
quite a blow to all who knew her. She 
was not only a very scholarly and gracious 
woman, but charitable as well. I am very 
sorry, Joe. 

Leonard Thomas drove out into a main 
highway Sunday, May 18, somewhere down 
in Kansas, and was hit by a cement truck 
—cement and all. It knocked him off the 
main line, turned the car over, and busted 
Leonard up considerably. However, after 
10 days, he cussed the doctors for some- 
thing they did or did not do, so he must 
be on the road out and up. He has gained 
fame over the state as an author on Kan- 
sas Practice. 

Johnnie Shamberg of Kansas City, Kan- 
sas, is getting married, with visions of a 
honeymoon on the Riviera. This is some- 
where in France, I think. One of his 
friends suggested Excelsior Springs. John- 
nie readily concurred. 

John Cooper is the latest addition to the 
Williamson, Cubbison and Vaughan firm 
in Kansas City, Kansas. Incidentally, Ernie 
Briles from Stafford came in while I was 
there—ostensibly to see Blake on business. 
It developed he came to town to see the 
Yankees and the A’s tangle. The game was 
at eight o'clock. Ernie was there at 1:30 
p.m. He didn’t want to miss any of it. 
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specialty. 
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in a highly cooperative and efficient manner with you for 
your client’s welfare. 

Phone or write us for detailed information regarding 
First National’s comprehensive Trust Department services. 
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BRIEFS and ABSTRACTS 
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EXHIBITS 


that will save you much trouble and expense 
Write Us for Samples 


KANSAS LAW PUBLISHING CO. 
ESTABLISHED 1911 


1216 W, 8th P.O. Box 57 Topeka, Kansas 
Phone CE 3-4003 
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Memorial Contributions 


The Kansas Bar Foundation is a most worthy recipient of contribu- 
tions honoring the memory of deceased lawyers. There can be no more 
suitable expression of admiration and respect for a fellow member of 
the bar than a contribution to the Foundation in his memory. When 
requested by the donor, the Foundation will inform the family and the 
surviving members of the decedent’s firm that the memorial contribu- 


tion has been received, without mentioning the amount. 


The attached form is for your convenience. 





THE KANSAS BAR FOUNDATION 
505 Columbian Bldg. 
TOPEKA, KANSAS 


test inc cclataetinisacaiieiinlanieaticmnnsinntdl 
I am enclosing $...................-.- as a contribution to the general 
purposes of The Kansas Bar Foundation. 


Please inform..................------.--- Frere APRN eS . 


oc. <— vcvnicatanetecipninccmteinconnennicienmceeniuneese 


that a memorial contribution has been received from 


























